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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                       Addl. Sessions Judge (F.T.C.),

               Lakhimpur, North Lakhimpur.

(Date of Judgment: 04/06/2022)

Criminal Appeal No.8(1)/2018  .
(F.I.R. No.205/2012, under Section 379/34 of I.P.C., Bihpuira P.S.)

COMPLAINANT State of Assam.

REPRESENTED BY Mr M. P. Hazarika.

ACCUSED/APPELLANTS

1) Smt Dulumoni Das, A-1,
    W/o Sri Rajen Das.

2) Smt Anjali Das, A-2,
    W/o Sri Rajen Das.

3) Smt Moromi Das, A-3,
    W/o Sri Naren Das.

    All are R/o Sotia Pohusora,
    P.S. Sotia,
    Dist. Sonitpur, Assam.

REPRESENTED BY Mr P. Buragohain.
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Date of Offence 29/08/2012

Date of F.I.R. 29/08/2012

Date of Charge sheet 30/08/2012

Date of Framing of Charge 21/08/2013

Date of commencement of 
Evidence 25/09/2014

Date on which Judgment is 
reserved 25/05/2022

Date of Judgment 04/06/2022

Date of the Sentencing 
Order, if any 29/01/2018
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to  undergo

simple

imprisonment

for  3  (three)

months

18 days
A-2

Smt Anjali
Das

A-3
Smt 
Moromi 
Das



4
Criminal Appeal No.8(1)/2018.

JUDGMENT

1) The  instant  appeal  is  preferred  by  the

accused/appellants  against  the  impugned

judgment and order dated 29/01/2018 passed

by  the  learned  Chief  Judicial  Magistrate,

Lakhimpur,  North  Lakhimpur  in  G.R.  Case

No.1180/2012,  in  which  the

accused/appellants  are  convicted  under

Section  379/34  of  I.P.C.  and  sentenced   to

undergo  simple  imprisonment  for  3  (three)

months.

2) The prosecution case, in brief, is that on

29/08/2012, at about 2:00 PM, three women

and a man came to informant’s mobile phone

shop  “M/s  Alpina” situated  at  Ward  No.  4,

Bihpuria  town  as  customers,  and  taking

advantage of the informant’s talking to other

customers,  they  committed  theft  of  five

numbers of mobile phone from his shop. On

discovering this, he  chased them  by

motorcycle and managed to catch the three

women red-handed  with  three  numbers  of

stolen mobile phones near Bahanigaon bridge

while they were going by Tata Magic vehicle,

but  the  man  managed  to  flee  away.  The

description of mobile phones are also given in

the ejahar.

3) On receipt of the ejahar, a case was registered

by the Bihpuria P.S., being Bihpuria P.S. Case



5
Criminal Appeal No.8(1)/2018.

No.205/2012,  under  Section  379/34  of I.P.C.

After  completing  the  investigation,  charge-

sheet was submitted under Section 379/34 of

I.P.C. against the accused/appellants A-1, A-2

and A-3 to stand trial.

4) After the submission of the charge-sheet,

cognizance of the offence was taken and after

compliance  of  provision  of  Section  207  of

Cr.P.C Charge under Section 379/34 of I.P.C.,

was framed against  the accused/appellants.

The Charge was read over and explained to

the accused/appellants to which they pleaded

not guilty.

5) During the trial, the prosecution examined as

many as 6 (six) prosecution witnesses. After

the closure of prosecution evidence, the

accused/appellants were examined under

Section  313 of  Cr.P.C., wherein  they  denied

the  incriminating  circumstances  appearing

against  them.  The  accused/appellants

declined to adduce evidence in their defence.

6) Upon perusal of the case record it is revealed

that the accused/appellants were granted the

last opportunity on 29/09/2021 for advancing

their  final  arguments.  However,  despite  the

last  opportunity  granted  the  accused/

appellants but on the subsequent dates also

the accused/appellants failed to advance the
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final arguments. On the last occasion also i.e.,

on 25/05/2022, the accused/appellants filed a

petition bearing No.698/22 for adjourning the

instant  matter.  However,  considering  the

ample opportunities granted on the previous

occasions  to  advance  the  argument  to  the

accused/appellants,  this  Court  rejected  the

adjournment  petition  filed  on  behalf  of  the

accused/appellants. 

7) I have heard the learned A.P.P. on behalf of the

State.

8) I  have  also  perused  the  memorandum  of

appeal, in which the impugned judgment and

order was challenged inter alia on the grounds

that  the  learned  Court  below  has  failed  to

appreciate  the  evidence  on  record  in  its

proper perspective. The learned Court below

ought  to  opine  that  in  absence  of  eye

witnesses  it  is  doubtful  whether  the

occurrence under Section 379/34 of I.P.C. was

committed or not. Further, it is stated that the

prosecution  case  is  doubtful  because  the

statement  recorded  under  Section  161  of

Cr.P.C.  witnesses  are  different  from

examination-in-chief  and  cross-examination.

Therefore,  it  is  prayed  that  in  case  of

conviction  the  accused/appellants  should  be

imposed  with  the  alternative  punishment  of

fine.  With  these  grounds  the  accused/
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appellants  prayed  to  interfere  with  the

impugned judgment and order and set aside

the same. 

Point of determination.

9) Now the question to be decided in this appeal

is  that  whether  the  learned  Court  below

correctly  appreciated  the  evidence  available

on  record  and  convicted  the  accused/

appellants under Section 379/34 of I.P.C.

       Discussion, decision and reason thereof.

10) Now  let  us  have  a  scrutiny  on  the

evidence  available  on  record.  P.W.-1  is  the

informant who deposed that he has a mobile

phone  shop named Alpina at Bihpuria. On

29/08/2012, at about 2:00 PM, the

accused/appellants  entered into  the  shop to

see a mobile. He showed them 15/20 mobiles.

They left his shop saying that they did not like

the same. When he was keeping the mobiles

on the rack, he found that five mobiles were

missing.  On  suspicion,  he followed  the

accused/appellants  and  saw  that  they  were

leaving for Narayanpur in a Magic vehicle. He

along with  Himesh  and  P.W  2  stopped the

Magic vehicle  and  questioned  the

accused/appellants inside the Magic vehicle. A

woman passenger  took  out  a  mobile  kept

concealed  inside  her  blouse.  The  accused/
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appellants were brought out from the Magic

vehicle. The accused/appellant A-2  threw  a

mobile  from  the  bridge.  The  police  was

informed  band  who  then  apprehended  the

accused/appellants and seized three mobiles.

He put his signature in seizure list Ext.2.

11) In  his  cross  examination,  P.W.-1  stated

that police interrogated him. Then he denied

all the suggestion put to him by the defenece.

12) P.W.-2 deposed that his shop is situated

near the shop of the informant P.W.-1.  On that

day while  he was in  his  shop,  the  accused/

appellants  entered into his shop to see

mobile, but they came out from his shop and

entered into  the shop of P.W.-1. At that time,

P.W.-1 was alone in his shop. There was theft

in the  shop  of  P.W.-1.  He  saw  the

accused/appellants going out  of  the shop of

P.W.-1. Thereafter, P.W.-1 shouted that some

mobiles are missing. When he came out, P.W.-

1 told him that six mobiles are missing. Then,

on  suspicion,  he along  with  P.W.-1,  Dinesh

Dutta  went  to  the  Magic  stand  and  asked

about the  accused  /appellants.  The

accused/appellants  went  in  a  Magic  vehicle.

They  went  by  bike  and  found the  Magic

vehicle  on  a  bridge.  The  accused/appellants

were  brought  out  of  the Magic  vehicle.  On

questioning, the accused/appellants first said
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that they have not brought (the mobiles), but

on  checking  they  found  two  mobiles  and  a

woman threw  two  mobiles  from  her  blouse

and he caught one of them. Thereafter, they

took  the  accused/appellants  to  the  police

station. The police seized the mobiles. He put

his signature in seizure list Ext.2.

13) In  his  cross  examination,  P.W.-2  stated

that he did not mention to police that his shop

is  located near  the  shop of  P.W.-1.  Then he

denied all  the suggestion put to him by the

defenece

14) P.W.-3 deposed that he was talking with

some people. They asked over phone to stop

the  Tata  Magic vehicle  and  as  the  vehicle

stopped they also reached there. They found

three women on the road at Kachikata.  The

police took away those women.

15) In  his  cross  examination,  P.W.-3  stated

that he did not see any anything in the hand

of women. He also stated that he is not aware

from where the women came. 

16) P.W.-4  deposed  that  there  is  a  mobile

shop of his brother P.W.-1 at Bihpuria Hospital

Road.  On the day of occurrence,  in the first

half of the day, he was in his shop situated by

the side of the shop of P.W.-1. He heard from

his shop that P.W.-1  shouted  ‘chor, chor…’.
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When he went near P.W.-1, he told him that

three  women have  taken  mobiles  from  his

shop and were going towards Narayanpur side

in a Tata Magic vehicle. Thereafter, he along

with  P.W.-1  followed  the  Tata Magic  vehicle

and  found  the  Tata  Magic  vehicle  on  the

bridge at Bahanigaon and stopped the same.

Thereafter, P.W.-1 recovered the mobiles from

the possession  of  the  three  accused/

appellants.  The  police  was  informed  over

phone. The police came and  took the

accused /appellants to police station.

17) In  his  cross  examination,  P.W.-4  stated

that he did not see the women stealing the

mobile  phone.  Then  he  denied  all  the

suggestion put to him by the defenece.

18) P.W.-5 deposed that in front of the shop of

P.W.-1 at Bihpuria they also have their shop.

On  the  day  of  occurrence,  in  the  afternoon

time, when he was in his shop, at that time

P.W.-1 came to his  shop and asked whether

some women had come to his shop. He also

told  him  that  five  mobile  phones  had gone

missing  from  his shop. Then  he  along with

Ratul Dutta, Bitu Saikia  @ Bikram and one

another person went towards Narayanpur

side by bikes searching for those women. At

Bahanigaon,  on  a  bridge,  they  saw  the

accused/appellants  in  a  Magic  vehicle  and
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stopped the vehicle.  On asking the  accused

/appellants about the mobiles, they replied

that they have not taken the mobiles. But

they  saw  a  mobile  below  the  blouse  of  an

accused woman. One of the accused women

threw  a  mobile  phone  on  the  bridge  and  a

mobile phone was found inside the bag of the

accused  women.  Police  came  and  took  the

accused/appellants. Police  seized  three

numbers of mobile phones.

19) In  his  cross  examination,  P.W.-5  stated

that he does not remember the model number

of stolen and later recovered mobiles. Then he

denied all  the suggestion put to him by the

defenece

20) P.W.-6, the investigating officer, deposed

about  the  steps  taken  by him during the

investigation of this case. He stated that the

accused/appellants were apprehended by the

public and handed over to the police station

and  the time of filing the ejahar. He also

stated that he recovered the stolen

properties i.e., (1) one Nokia mobile handset

with battery, headphone and charger, (2) one

Max mobile handset with battery, headphone

and charger, and (3) one Sally Ellison mobile

handset with battery, headphone and charger

from the possession of the accused/appellants

and seized the same in presence of witnesses.
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He  also stated  that  after  the  completion  of

investigation  he  submitted  charge-sheet

under  Section 379/34 of  I.P.C.  against  the

accused/appellants.

21) In  his  cross  examination,  P.W.-6  stated

that  P.W.-1 had produced the seized articles

him after recovery from the accused persons.

Then he confirmed certain omissions made by

P.W.-1,  P.W.-2,  P.W.-4  and  P.W.-5  while

recording their statement under Section 161

Cr.P.C.  but  all  those  omissions  are  only  of

minor nature and not gone into the root of the

case. 

22) Thereafter,  the  accused/appellants  were

examined  under  Section  313  of  Cr.P.C.,  in

which they took a plea of total denial. 

23) From  the  perusal  of  the  evidence

available  on  record  it  is  revealed  that  the

informant  i.e.,  P.W.-1  clearly  implicated  the

accused/appellants. P.W.-1 is the owner of the

mobile phone shop. On that fateful day, the

accused/appellants entered into his showroom

and after checking out various mobile phones

they left the premises of mobile shop. While

keeping the mobile phones back on the reck,

P.W.-1 found that five numbers of mobiles are

missing  and  therefore,  on  suspicion  he

followed  the  accused/appellants  and  saw
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them  leaving  for  Narayanpur  in  a  Magic

Vehicle.  He  along  with  Himesh  and  Bikram

Saikia (P.W.-2) stopped the Magic vehicle and

questioned  the  accused/appellants.  One

woman  passenger  took  out  a  mobile  kept

concealed  inside  her  blouse.  A-2  threw  a

mobile on the bridge. Thereafter, police were

informed  and  the  accused/appellants  were

apprehended. The seizure list of the mobiles

seized by the police is also prepared, which is

exhibited as Ext.2. 

24) P.W.-2  fully  corroborated  the  evidence

adduced by P.W.-1. He has stated that he saw

the accused/appellants going out of the shop

of P.W.-1. Thereafter, P.W.-1 shouted that some

numbers of mobiles were missing. Thereafter,

P.W.-2  along  with  P.W.-1  and  Dinesh  Dutta

went to  Magic stand and asked them about

the  accused/appellants.  Thereafter,  they

followed the accused/appellants in a bike and

accused/appellants were confronted by them.

On  questioning,  the  accused/appellants  first

said  that  they have not  brought  the mobile

phones,  but  on  checking  they  found  two

mobile  phones  and  one  woman  threw  two

mobile  phones  from  her  blouse  and  P.W.-2

caught one of them. Thereafter,  police were

called and the mobiles were seized. 
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25) P.W.-3  also  supported  the  prosecution

stand  to  the  extend  that  they  asked  over

phone to stop the Tata Magic vehicle and as

the vehicle stopped they also reached there.

Thereafter,  found  three  women  therein  and

police took them away. 

26) P.W.-4 is the brother of P.W.-1. He stated

that he heard hue and cry on that day from

his  shop  which  is  located  near  the  shop  of

P.W.-1. When he went there, he came to know

that three women had taken mobiles from the

shop of P.W.-1 and going towards Narayanpur

side  in  a  Tata  Magic  vehicle.  Thereafter,  he

along  with  P.W.-1  followed  the  Tata  Magic

vehicle  and  found  the  said  vehicle  on  the

bridge at Bahanigaon and stopped the same.

Thereafter, the mobile phones were found in

possession of the three women. 

27) P.W.-5 too supported the stand of P.W.-1.

He stated that  P.W.-1 came to his  shop and

asked whether some women had come to his

shop.  P.W.-1  also  told  him  that  five  mobile

phones  were  gone  missing  from  his  shop.

Then  he  along  with  P.W.-1  and  one  other

person went towards the Narayanpur side by

bike and found the accused/appellants in the

Magic  vehicle.  On  asking  the  accused/

appellants  about  the  mobiles,  they  replied

that  they  have  not  taken  the  mobiles.  But,
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they saw a mobile   in the blouse of a woman.

He also saw that one woman threw a mobile

on the bridge and  a mobile phone was found

inside  the  back  of  a  an  accused/appellant.

Police  came  and  accused/appellants  were

apprehended  and  also  seized  the  mobile

phones.  

28) Therefore,  the  chain  of  event  is  very

much complete when we conjointly read the

evidence adduced by P.W.-1, P.W.-2, P.W-4 and

P.W.-5.  The  factum  of  missing  of  mobile

phones is  proved by the owner of shop i.e.,

P.W.-1.  Thereafter,  P.W.-1  along  with  other

people  i.e.,  P.W.-2,  P.W.-4  and  P.W.-5  chased

the Magic vehicle as they suspected that the

accused/appellants were involved in  stealing

all  those  mobile  phones.  Then,  they

succeeded in stopping the Magic vehicle and

confronted  those  accused/appellants.  It

appears  that  one  of  the  accused/appellants

i.e.,  A-2  threw  one  mobile  phone  on  the

bridge. However, it is also a fact that as per

the seizure list i.e., Ext.2, three mobile phones

were  recovered  in  the  possession  of  the

accused/appellants.  The  seizure  list  is  duly

signed  by  four  witnesses  including  P.W.-1,

P.W.-2  and  P.W.-5.  Therefore,  the  factum  of

recovery of the three mobile phones from the

accused/appellants  is  also  duly  proved.  No
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plausible  explanation  was  coming  forthwith

from the accused/appellants. All of them only

denied the stealing of mobile phones without

any  explanations  how  those  three  mobile

phones came in their possession. 

29) It  is  well  settled  that  an  adverse

presumption can also be done as per Section

114 (a) of Indian Evidence Act regarding the

existence  of  certain  facts taking  into

consideration the common course of  natural

events and human conduct. As per illustration

stipulated  in  Section  114  (a)  of  Indian

Evidence Act, which is reproduced below:-

“That a man who is  in  possession of  stolen

goods soon after the theft is either the thief or

has received the goods knowing them to be

stolen,  unless  he  can  account  for  the

possession”.  This  Court  may  draw  adverse

inference in view of Section 114 (a) of Indian

Evidence  Act  regarding  the  existence  of

certain facts  as the accused/appellant  failed

to provide any plausible explanation regarding

the  stolen  mobile  phones  which  were

recovered  from  the  possession  of  accused/

appellants.  Such  unexplained  possession  of

the  stolen  mobile  phones  surely  create  a

strong  presumption  against  the  accused/

appellants  as  the  fact  of  recovery  is
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unequivocally proved in view of the evidence

adduced by P.W.s. 

30) In  Ganesh Lal VS State Of Rajasthan

reported  in  (2002)  1  SCC  731,  Hon’ble

Supreme Court has held that  “Section 114 of

the Evidence Act provides that the Court may

presume the  existence  of  any  fact  which  it

thinks likely to have happened, regard being

had to the common course of natural events,

human  conduct  and  public  and  private

business,  in  their  relation  to  facts  of  the

particular case. Illustration (a) provides that a

man  who  is  in  possession  of  stolen  goods

soon after the theft may be presumed by the

Court to be either the thief or one who has

received  the  goods  knowing  them  to  be

stolen,  unless  he  can  account  for  his

possession. The presumption so raised is one

of  fact  rather  than of  law.  In  the  facts  and

circumstances of a given case relying on the

strength  of  the  presumption  the  Court  may

dispense  with  direct  proof  of  certain  such

facts  as  can  be  safely  presumed  to  be

necessarily existing by applying the logic and

wisdom underlying Section 114.”

31) In  view  of  the  above,  I  am  of  the

considered  opinion  that  the  learned  Court

below  has  correctly  convicted  the  accused/
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appellant  and  therefore,  no  interference  is

required by this Court.

32) Now  coming  to  the  sentencing  part,  it

seems  that  the  learned  Court  below  has

directed  the  accused/appellants  to  undergo

simple  imprisonment  for  3  (three)  months

under Section 379/34 of I.P.C. The punishment

stipulated under Section 379 of I.P.C. is with

imprisonment of either description for a term

which may extend to three years, or with fine,

or with both. Therefore, the learned trial Court

has already taken a lenient view in the instant

case.  No further  leniency can be considered

by this Court. Hence, the punishment is also

affirmed and upheld. 

33) Accordingly,  the appeal is  dismissed  in

terms of above.

34) Send down the lower Court records along

with a copy of Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 4th day of June, 2022.

    (Syed Burhanur Rahman)    
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Sri Ratul Dutta Informant

PW2 Sri Bikram Saikia Other witness

PW3 Sri Sanjay Doley Other witness

PW4 Sri Manas Pratim Borah Other witness

PW5 Sri Pranab Jyoti Borah Other witness

PW6 Sri Kamakhya Mishra Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar
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2 Ext.2 Seizure list

3 Ext.3 Sketch map

4 Ext.4 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman, A.J.S.,)
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.
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