
1
Criminal Appeal No.30(3)/2018

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                       Addl. Sessions Judge (F.T.C.),

               Lakhimpur, North Lakhimpur.

(Date of Judgment: 02/06/2022)

Criminal Appeal No.30(3)/2018
(C.R. Case No.20/2018)

ACCUSED/APPELLANTS

1) Sri Haliram Phukan (A-1)
2) Sri Hwang Phukan (A-2)
3) Smt Mina Phukan (A-3)
4) Sri Ramen Gohain (A-4)
5) Smt Junu Gohain @
    Junmoni (A-5)

REPRESENTED BY Mr P. Saikia

COMPLAINANT/RESPONDENT Smt Sarumai Lamu Baruah 

REPRESENTED BY Mrs S.R. Baruah
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Date of Offence 01/04/2018

Date of F.I.R. N/A

Date of Charge sheet N/A

Date of Framing of Charges 27/04/2018

Date of commencement of 
Evidence 16/05/2018

Date on which Judgment is 
reserved 24/05/2022

Date of Judgment 02/06/2022

Date of the Sentencing Order,
if any 19/07/2018
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Accused/Appellants Details:

Rank of the

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date of 

arrest

Date of 

release on 

bail

Offence 

charged 

with

Whether 

acquitted  

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1 Sri
Haliram
Phukan

27/04/2018 27/04/2018

U/s 143,

448,

323,

427 and

509  of

I.P.C.

Convicted

Fine  of  Rs.500/-

only each, i.d. to

suffer  1  month

S.I.  u/s  143  of

I.P.C.;  fine  of

Rs.500/-  only

each,  i.d.  to

suffer  1  month

S.I.  u/s  448  of

I.P.C.;  fine  of

Rs.1,000/-  only

each,  i.d.  to

suffer  1  month

S.I.  u/s  323  of

I.P.C.;  fine  of

Rs.500/-  only

each,  i.d.  to

suffer  1  month

S.I.  u/s  427  of

I.P.C.; and fine of

Rs.500/-  only

each,  i.d.  to

suffer  1  month

S.I.  u/s  509  of

I.P.C.

N/A

A-2 Sri  Hwang
Phukan

A-3
Smt  Mina
Phukan

A-4 Sri  Ramen
Gohain

A-5
Smt  Junu
Gohain @
 Junmoni
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JUDGMENT

1) The present appeal has been preferred by the

accused/appellants against the judgment and

order of conviction dated 19/07/2018 passed

by  the  learned  Judicial  Magistrate  1st Class,

Dhakuakhana,  Lakhimpur,  in  C.R.  Case

No.20/2018,  convicting  and  sentencing  the

accused/appellants to  pay a fine of  Rs.500/-

(rupees five hundred) only each, in default to

suffer  1  (one)  month  simple  imprisonment

under  Section  143  of  I.P.C.;  fine  of  Rs.500/-

(rupees five hundred) only each, in default to

suffer  1  (one)  month  simple  imprisonment

under Section 448 of I.P.C.; fine of Rs.1,000/-

(rupees one thousand) only each, in default to

suffer  1  (one)  month  simple  imprisonment

under  Section  323  of  I.P.C.;  fine  of  Rs.500/-

(rupees five hundred) only each, in default to

suffer  1  (one)  month  simple  imprisonment

under  Section  427  of  I.P.C.;  and  fine  of

Rs.500/-  (rupees five hundred)  only each,  in

default  to  suffer  1  (one)  month  simple

imprisonment under Section 509 of I.P.C.

2) The case of the complainant in brief  is  that

complainant  Smt  Sarumai  Lamu  Boruah

alleging  inter  alia that  on  01/04/2018,  at

about 7 PM, while the complainant was having
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dinner  in  her  house  along  with  Sri  Moni

Handique,  Sri  Badan  Gogoi,  Sri  Lakheswar

Lamu,  Sri  Jiban  Boruah  and  Smt  Bhonti

Phukan, then suddenly the accused/appellants

A-1  trespassed  into  her  house  and  dragged

out  Moni  Handique  by  his  shirt  and  then

assaulted him along with  the other  accused

A-2  to  A-5.  The  accused  had  also  verbally

abused  the  complainant  using  filthy  words

attacking  her  character  and  insulting  her

modesty. They had also damaged her property

by breaking the bamboo fencing and also by

throwing  stones  at  her  house.  The

complainant further stated that just two days

prior  to  this  incident  the  accused  Papu

Handique  had  gone  to  her  shop  and  had

verbally  abused  her  using  filthy  words

insulting  her  chastity.  Hence,  the  complaint

petition.

3) The  complainant  and  her  witnesses  were

examined  under  Section  200  of  Cr.P.C.  and

then  having  found  prima  facie materials

against  the  accused persons under  Sections

143,  448,  323,  427  and  509  of  I.P.C.,

cognizance of offence under the said sections

of law against the accused persons A-1, A-2,

A-3,  A-4 and A-5 was accordingly taken and

cognizance  of  offence  under  Section  509  of
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I.P.C. only was taken against the accused Sri

Papu Handique.

4) Particulars of offence under Sections 143, 448,

323, 427 and 509 of I.P.C. were read over and

explained to the accused  A-1, A-2, A-3, A-4

and  A-5  and  particulars  of  offence  under

Section  509  of  I.P.C.  was  read  over  and

explained  only  to  the  accused  Sri  Papu

Handique,  to  which  they  pleaded  not  guilty

and claimed to  be tried.  After  trial  Sri  Papu

Handique was found not guilty and acquitted

by the learned court below.

5) During trial the complainant side examined 5

(five)  witnesses  including  the  complainant

namely,  P.W.-1  Smt  Sarumai  Lamu  Boruah,

P.W.-2  Sri  Lakheswar  Lamu,  P.W.-3  Sri  Moni

Handique, P.W.-4 Smt Bhonti Phukan and P.W.-

5  Sri  Jiban  Boruah.  The  statement  of  the

accused persons were recorded under Section

313  of  Cr.P.C.  and  the  plea  of  the  accused

persons was of total denial. The defence side

did not adduce any evidence.

Point of determination.

6) Now the question to be decided in this appeal

is  that  whether  the  learned  Court  below

correctly  appreciated  the  evidence  available

on  record  and  convicted  the  accused/
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appellants under Sections 143, 448, 323, 427

and 509 of I.P.C.?

       Discussion, decision and reason thereof.

7) Now let  us  have a  scrutiny of  the evidence

available  on record.  There are 5 (five)  P.W.s

adduced  by  the  prosecution  side.  From  the

perusal of the record it reveals that P.W.-1 is

the complainant of the instant case and she

deposed that accused/appellant,  A-1 entered

her house and dragged Moni Handique by his

shirt  and brought him out of the house and

then  assaulted  him  with  his  hands.  Further

she deposed that other co-accused had also

come along  with  the  accused/appellant,  A-1

and  they  joined  him  in  assaulting  Moni

Handique.  P.W.-1  further  deposed  that  the

accused  verbally  abused  her  using  obscene

words  and  also  had  thrown  stones  at  her

house and broke the bamboo fencing of her

house. 

8) P.W.-2 is the brother of the complainant, P.W.-

1. He had corroborated P.W.-1 in all  material

particulars  and  claimed  that  he  too  was

present  in  the  complainant's  house  at  the

time of occurrence.

9) P.W.-3, is a vital witness, who is also the victim

of  the  assault  made  by  the  accused/

appellants.   He   corroborated  the  stand  of
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P.W.-1 and graphically mentioned how he was

assaulted by the accused/appellants.

10) P.W.-4  and  P.W.-5  also  supported  the

stand taken by the prosecution.

11) After the evidence adduced by P.W.s, all

the  accused/appellants  were  duly  examined

under Section 313 of Cr.P.C. 

12) However,  upon  perusal  of  313

statements,  it  is  revealed  that  only  the

evidence  adduced  by  P.W.-1  was  put  before

the  accused/appellants.  The  learned  Court

below  failed  to  put  all  other  incriminating

evidence  adduced  by  P.W.-2  to  P.W.-5.  Even

incriminating evidence of the star witness like

P.W.-3 who himself was injured in the process,

is not put before the accused/appellants when

examined under Section 313 of Cr.P.C. As it is

the bounden duty of the learned Court below

to  examine  the  accused/appellants  under

Section  313  of  Cr.P.C.  by  putting  all  the

incriminating  materials  available  against

them, failure of doing the said duty will vitiate

the  whole  trial,  if  such  omission  leads  to

prejudice the accused/appellants. 

13) In  the  case  of  Paramjeet  Singh  vs.

State Uttarakhand reported in (2010)10

SCC  439 the  Hon’ble  Supreme  Court  has

observed that Section 313 of Cr.P.C. is based

https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/969015/
https://indiankanoon.org/doc/969015/
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on the fundamental principle of fairness. The

attention of the accused must be specifically

brought to the inculpatory piece of evidence

so as to give him an opportunity to offer an

explanation if he chooses to do so. Therefore,

the court would be under a legal obligation to

put  the  incriminating  circumstances  to  the

accused  and  solicit  his  response.  The

provision is mandatory in nature and casts an

imperative duty upon the court and confers a

corresponding right on the accused to have an

opportunity  to  offer  an explanation for  such

incriminatory  materials  appearing  against

him.

14) The  Hon'ble  Supreme  Court   in  Nar

Singh vs.  State of  Haryana reported in

(2015) 1 SCC 496, has held that -

"30. Whenever a plea of omission to put a

question  to  the  accused  on  vital  piece  of

evidence  is  raised  in  the  appellate  court,

courses available to the appellate court can

be briefly summarised as under:- 

“30.1. Whenever a plea of non-compliance of

Section 313 Cr.P.C. is raised, it is within the

powers  of  the  appellate  court  to  examine

and  further  examine  the  convict  or  the

counsel  appearing for  the accused and the

said  answers  shall  be  taken  into
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consideration for deciding the matter. If the

accused is unable to offer the appellate court

any  reasonable  explanation  of  such

circumstance,  the  court  may  assume  that

the accused has no acceptable explanation

to offer; 

30.2. In the facts and circumstances of the

case,  if  the  appellate  court  comes  to  the

conclusion that no prejudice was caused or

no  failure  of  justice  was  occasioned,  the

appellate  court  will  hear  and  decide  the

matter upon merits. 

30.3. If the appellate court is of the opinion

that  noncompliance  with  the  provisions  of

Section 313 Cr.P.C. has occasioned or is likely

to have occasioned prejudice to the accused,

the  appellate  court  may  direct  retrial  from

the stage of recording the statements of the

accused from the point where the irregularity

occurred,  that  is,  from  the  stage  of

questioning the accused under Section 313

Cr.P.C. and the trial Judge may be directed to

examine  the  accused  afresh  and  defence

witness  if  any  and  dispose  of  the  matter

afresh; 

30.4.  The  appellate  court  may  decline  to

remit the matter to the trial court for retrial

on account of long time already spent in the

trial of the case and the period of sentence
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already undergone by the convict and in the

facts  and  circumstances  of  the  case,  may

decide the appeal on its own merits, keeping

in view the prejudice caused to the accused."

15) In Reena Hazarika vs. State of Assam

reported in AIR 2018 SC 5361 wherein the

following  observations  have  been  made  by

Hon'ble Supreme Court  :- 

" Section 313 Cr.P.C. cannot be seen simply as

a  part  of  audi  alteram partem.  It  confers  a

valuable  right  upon an accused to establish

his  innocence  and  can  well  be  considered

beyond  a  statutory  right  as  a  constitutional

right  to  a  fair  trial   under  Article  21 of  the

Constitution, even if it is not to be considered

as a piece of substantive evidence, nor being

on  oath  under  Section  313  (2)  Cr.P.C.  The

importance of this right has been considered

time  and  again  by  this  court,  but  it  yet

remains to be applied in practice as we shall

seen presently in the discussion to follow. If

the  accused  takes  a  defence  after  the

prosecution evidence is closed, under Section

313  (1)  (b)  Cr.P.C.  the  Court  is  duty  bound

under Section 313 (4) Cr.P.C. to consider the

same. The mere use of the word 'may' cannot

be held to confer a discretionary power on the

court  to  consider  or  not  to  consider  such

https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/152892250/
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defence, since it constitutes a valuable right

of an accused for access to justice, and the

likelihood of the prejudice that may be caused

thereby. Whether the defence is acceptable or

not  and  whether  it  is  compatible  or

incompatible with the evidence available is an

entirely different matter. If there has been no

consideration  at  all  of  the  defence  taken

under Section 313 Cr.P.C., in the given facts of

a case, the conviction may well stand vitiated.

To  our  mind,  a  solemn  duty  is  cast  on  the

court in dispensation of justice to adequately

consider  the  defence  of  the  accused  taken

under Section 313 Cr.P.C. and to either accept

or  reject  the  same  for  reasons  specified  in

writing." 

16) Therefore, the failure on the part of the

trial  judge  to  comply  with  Section  313 of

Cr.P.C. may vitiate the trial if prejudice can be

shown to  have  been  caused  or  likely  to  be

caused to  the  accused.  In  the  instant  case,

learned  Court  below  failed  to  put  even  a

single question on the incriminating evidence

adduced by vital witnesses i.e., P.W.-2 to P.W.-

5. 

17) In view of the above, the instant case is

hereby remanded back to the learned Court

below for  retrial  from the stage of recording

the statements of the accused from the point

https://indiankanoon.org/doc/767287/
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where the irregularity occurred, that is, from

the stage of  questioning  the  accused under

Section 313 Cr.P.C. and learned trial  court is

directed  to  examine  the  accused/appellants

afresh and defence witness if any and dispose

of the matter afresh. Learned trial court shall

put  specific  questions  to  the  accused/

appellants  pertaining  to  each  incriminating

evidence  adduced  by  P.W.-2  to  P.W.-5  and

thereafter,  proceed  to  decide  the  case  on

merit and in accordance with law.

18) In  the  result,  I  hereby  set  aside  the

impugned  judgment  and  order  dated

19/07/2018  passed  by  the  learned  Judicial

Magistrate  1st Class,  Dhakuakhana,

Lakhimpur, in C.R. Case No.20/2018.

19) Disposed of in terms of above. 

20) Send down the lower Court records along

with a copy of Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 2nd day of June, 2022.

(Syed Burhanur Rahman)
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 
Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Smt Sarumai Lamu Boruah Complainant

PW2 Sri Lakheswar Lamu Eye witness

PW3 Sri Moni Handique Victim 

PW4 Smt Bhonti Phukan Eye witness

PW5 Sri Jiban Boruah Eye witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

N/A N/A N/A
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B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman, A.J.S.,)
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


