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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S.,
Addl. District Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Title Suit (Divorce) No.24/2022.

 1) Mrs Jesmin Sultana,
 D/o Mukut Ahmed,
 W/o Hadi Mustafa Hussain,
 R/o Phukanarhat,
P.S.- Panigaon,
Dist.- Lakhimpur, Assam.

 2) Mr Hadi Mustafa Hussain,
 S/o Nabiul Hussain,
 R/o Ward No.2, Narkari,
P.S.- North Lakhimpur,
Dist.- Lakhimpur, Assam.

  …............Petitioners.

Advocate for Petitioners  : Mr S.A. Syed.

Date of hearing              : 06/06/2022.

Date of order/judgment  : 14/06/2022.

JUDGMENT/ORDER

1) Initially, the petitioner No.1 has filed a petition

under Section 27 (1)  (b)  of  Special  Marriage

Act, 1954, praying for dissolution of marriage

by a decree of divorce between the petitioner

No.1  (wife)  and  petitioner  No.2  (husband),

stating  that  the  marriage  between  both  the

parties was solemnized on 15/10/2018 at the

Office  of  Marriage  Officer,  Lakhimpur

according  to  Section  13  of  Special  Marriage

Act, 1954. Thereafter, no social marriage was
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observed between the parties and hence both

of them never lived as husband and wife. It is

stated that petitioner No.2 used to take alcohol

and  used  to  subject  the  petitioner  No.1

physically and mentally whenever they meet

and through mobile phone. It is stated that the

petitioner No.2 deserted the petitioner No.1 for

more than 3 years since the date of registered

marriage. It is stated that the petitioner No.1

requested the petitioner No.2 several times to

observe social marriage and to take her to his

house, but he clearly refused to take her to his

home  by  observing  social  marriage.  It  is

further  stated  that  therefore,  the  instant

petition is filed as there is no any efficacious

alternative remedy and the divorce sought for

will be just, proper and adequate for both the

parties. 

2) Thereafter, both the parties filed joint petition

bearing  No.369/22,  stating  that  both  the

parties have amicably settled their dispute as

there is  no chance of  reconciliation between

themselves. Thus, it is prayed that the instant

proceeding may be converted to the decree of

divorce on mutual consent. 

3) Both the petitioners have filed a joint evidence

on affidavit stating  inter alia   that they have

amicably settled their  dispute as there is  no

chance of reconciliation between themselves.
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It  is  also  stated that  petitioner  No.1 will  not

claim any  kind of  alimony/maintenance from

the petitioner No.2. It is also prayed that the

cooling off period may be waived and to grant

the decree of divorce on mutual consent. 

4) In  Amardeep  Singh  vs.  Harveen  Kaur

reported  in   (2017)  8  SCC  746 Hon’ble

Supreme Court has held that 

“Applying the above to the present situation,

we  are  of  the  view  that  where  the  Court

dealing with a matter is satisfied that a case is

made out to waive the statutory period Under

Section 13B(2), it can do so after considering

the following:

i) the statutory period of six months specified

in Section 13B(2), in addition to the statutory

period  of  one  year  Under  Section  13B(1)  of

separation of parties is already over before the

first motion itself;

ii)  all  efforts  for  mediation/conciliation

including efforts in terms of Order XXXIIA Rule

3 Code of Civil Procedure/Section 23(2) of the

Act/Section  9  of  the  Family  Courts  Act  to

reunite the parties have failed and there is no

likelihood of success in that direction by any

further efforts;
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iii)  the  parties  have  genuinely  settled  their

differences including alimony, custody of child

or  any  other  pending  issues  between  the

parties;

iv)  the waiting period will  only  prolong their

agony.

19. The  waiver  application  can  be  filled

one week after the first motion giving reasons

for the prayer for waiver.

20.  If  the above conditions are satisfied,  the

waiver  of  the  waiting  period  for  the  second

motion  will  be  in  the  discretion  of  the

concerned Court.

21. Since we are of the view that the period

mentioned in Section 13B(2) is not mandatory

but directory, it  will  be open to the Court to

exercise  its  discretion  in  the  facts  and

circumstances of each case where there is no

possibility  of  parties  resuming  cohabitation

and  there  are  chances  of  alternative

rehabilitation.”

5)  Considering  the  matter  in  entirety,  this

Court is of the considered view that there is no

impediment in granting the decree of divorce

on mutual consent as the parties got married

on 15/10/2018 and since then they have been

living separately. Hence, the period of one year
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as  provided  under Section  13-B(1),  Hindu

Marriage  Act,  is  also over  before  the

presentation of the divorce petition on mutual

consent before the Court. 

6)  Consequently,  the  instant  petition  for

mutual  divorce  is  hereby  allowed.  Marriage

solemnized  between  the  petitioners  namely,

Mrs  Jesmin  Sultana  and  Mr  Hadi  Mustafa

Hussain is dissolved on mutual consent.

7) Prepare a decree accordingly within 15 days

from today. Also the joint affidavit filed by the

parties be made the part of the decree.

8) Disposed of accordingly.

Given under my hand and seal of this Court

on this the 14th day of June, 2022.

                                                   ( Syed Burhanur Rahman )
                                                    Addl. District Judge (F.T.C.),

  Lakhimpur, North Lakhimpur.

Certified that the Judgment/Order is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )   
  Addl. District Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Transcribed and typed by:
Sri Montu Kherkatary, Stenographer.

https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/371870/

