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Criminal Appeal No.42(4)/2018.

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                      Addl. Sessions Judge (F.T.C.),

              Lakhimpur, North Lakhimpur.

(Date of Judgment: 07/06/2022)

Criminal Appeal No.42(4)/2018  .

(F.I.R. No.76/2012, Under Section 498 (A) of I.P.C., 
North Lakhimpur P.S.)

COMPLAINANT State of Assam.

REPRESENTED BY Mr M. P. Hazarika.

ACCUSED/APPELLANT

Md Jiaur Rahman,
S/o Md Naused Ali,
R/o No.1 Borchala,
P.S. North Lakhimpur, 
Dist. Lakhimpur, Assam.

REPRESENTED BY Mr Zakir Hussain Borah.
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Date of Offence 09/08/2011

Date of F.I.R. 05/02/2012

Date of Charge sheet 26/05/2012

Date of Framing of Charge 04/10/2013

Date of commencement of 
evidence 30/12/2014

Date on which Judgment is 
reserved 30/05/2022

Date of Judgment 07/06/2022

Date of the Sentencing 
Order, if any 27/11/2018

Accused/Appellant Details:

Rank of 

the 

Accused/ 

Appellant

Name of 

Accused/ 

Appellant

Date of 

arrest

Date of 

release on 

bail

Offence 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1
Md Jiaur 

Rahman
03/08/2013 03/08/2013

U/s  498

(A)  of

I.P.C.

Acquitted N/A N/A
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JUDGMENT

1) The instant appeal has been preferred by the

accused/appellant  against  the  impugned

judgment and order dated 27/11/2018 passed

by  the  learned  Chief  Judicial  Magistrate,

Lakhimpur,  North  Lakhimpur,  in  G.R.  Case

No.163/2012,  in  which  the  accused/appellant

is convicted under Section 498 (A) of I.P.C. and

sentenced to undergo simple imprisonment for

6  (six)  months  and  also  to  pay  a  fine  of

Rs.3,000/-  (rupees  three  thousand)  only,  in

default  to  undergo  simple  imprisonment  for

another 1 (one) month. 

2) The prosecution case is  that  complainant

lodged  the  F.I.R.  on  03/02/2012 before  the

Executive  Magistrate, Lakhimpur.  It  was

alleged  by  the  informant  therein  that  on

01/02/2009  she  was married with the

accused/appellant in accordance with Muslim

Shariat  Law.  From  15/03/2010  onwards  the

accused/appellant  and  his  parents  started

demanding dowry  and to bring cash from her

father’s house. Her father was unable to give

the  dowry  because  of  his  poor  financial

condition  and  also because  he  is  physically

disabled. Therefore, the accused/appellant and

his  parents  started torturing her physically

and mentally. On 20/03/2010 they severely
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assaulted her and did not also provide food to

her and kept her confined in a room. She was

residing in the house of the accused/appellant

by bearing all the tortures meted out to her

and a female child was born to her out of the

wedlock. On 09/08/2011 the accused/appellant

and  his  parents  assaulted  her  despite  her

illness as she had given birth to a female child

and not to a male child and they tried to kill

her and her female child by setting them on

fire. But somehow she rescued herself and fled

away  along  with  her child  and  came to  her

father’s house. For about 6 (six) months she

has been taking shelter in her father’s house

along with her daughter who is now about 8

(eight) months  old.  Her  family  members  by

taking the help of the Mahila Samity and the

villagers  tried to  amicably  settle  the  matter,

but  the  accused  persons  are  not ready  to

settle the matter. As she was hoping that the

accused/appellant would take her back, there

was a delay in lodging the ejahar.

3) The  Additional  District  Magistrate  forwarded

the complaint to the O/C of North Lakhimpur

P.S.  for  taking  necessary  legal  action.  On

receipt  of the  complaint,  the  O/C  of  North

Lakhimpur  P.S.  registered  a  case  vide North

Lakhimpur P.S. Case No.76/2012 under Section



5
Criminal Appeal No.42(4)/2018.

498  (A)  of I.P.C. and commenced the

investigation into this case. 

4) The investigating officer, after completing the

investigation, submitted charge-sheet bearing

C.S.  No.186/2012  under  Section  498  (A)  of

I.P.C.  against  the  accused/appellant  to  stand

trial in the Court. The other two F.I.R. named

accused  persons  Md Naused Ali  and Musstt

Khudija Begum were not sent up for trial.

5) On receipt of the charge-sheet, the case was

transferred  to  the  Court  of  learned  Judicial

Magistrate  First  Class,  Lakhimpur  for  trial.

Cognizance of the offence was taken by that

Court  and  Charge under  Section  498  (A)  of

I.P.C.  was  framed  against  the

accused/appellant. The charge was read over

and explained  to  the  accused/appellant to

which he pleaded not guilty.

6) To bring home its charge, the prosecution

side examined as many as 9 (nine) witnesses.

The  accused/appellant  was  examined  under

Section 313 of Cr.P.C. The defence plea is of

total denial. The accused/appellant declined to

adduce any evidence from his side.

7) After hearing both the sides, the learned Court

below  convicted  the  accused/appellant  as

stated above.
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8) Being  highly  aggrieved  with  the  impugned

judgment  and  order  dated  27/11/2018,  the

present  appeal  is  filed  among  the  various

grounds which inter alia state that there is no

proper appreciation of evidence by the learned

Court  below.  It  is  stated  that  not  a  single

independent  witness  supported  the

prosecution  case.  Further,  the  investigating

officer in his deposition has also confirmed all

the contradictions made by the witnesses. It is

further stated that there is no corroboration of

evidence  of  witnesses.  Moreover,  it  is  also

stated that  cruelty  is  the  main ingredient  to

constitute the offence under Section 498 (A) of

I.P.C., but in this regard the complainant failed

to adduce any independent oral witness. She

also  failed  to  adduce  any  documentary

evidence. In the prosecution case there is no

any  medical  evidence  to  substantiate  the

stand taken by the prosecution.  Further  it  is

stated  that  even  the  evidence  adduced  by

P.W.-2 who is the father of the victim girl, there

are  many  contradictions  and  therefore,  his

evidence is also not trustworthy. Hence, there

is no corroboration between the statement of

P.W.-1 and P.W.-2. Therefore, it is prayed that

the  impugned  judgment  and  order  may  be

interfered with and the same may be set aside

by this Court. 
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9) I have heard learned A.P.P. I  have also heard

the learned counsel on behalf of the appellant

side. However, none appeared on behalf of the

Respondent No.2.

Point of determination.

10) Now the question  to  be  decided in  this

appeal is that whether the learned Court below

correctly  appreciated  the  evidence  available

on record and convicted the accused/appellant

under Section 498 (A) of I.P.C.?

       Discussion, decision and reason thereof.

11) Now let me have a glance to the evidence

available on record. P.W.-1 i.e., the informant

and  victim,  who  deposed that the

accused/appellant is  her  husband.  On

01/02/2009 marriage was solemnized between

them as per Muslim law.  After eight months of

her marriage, the accused/appellant asked her

to  bring  Rs.50,000/-  (rupees  fifty  thousand)

only from her parents’ house. Due to the poor

economic condition of  her  parents she could

not  give  the  demanded  amount  to  the

accused/appellant.  As she could not give the

money  to  the  accused/appellant,  the

accused/appellant  started physically

assaulting  her.  He  closed  the  door  and

physically  assaulted  her  and  broke her left

thumb. He threatened her to set her on fire.



8
Criminal Appeal No.42(4)/2018.

After she had become pregnant,  the

accused/appellant told her that if male child is

born he would keep her and if female child is

born he would drive her out. When she gave

birth to a female child and was suffering from

illness, the accused/appellant sent her to her

mother’s  house.  Since then  she  has  been

staying  in  the  house  of  her  parents.  She

informed the Mahila Samity. The Mahila Samity

told her that they would settle the matter. But

the  accused/appellant  did not  come  to  take

her.  So she filed the case.  She informed her

parents  about  the occurrence. Ext-1 is the

ejahar and Ext-1(1) is her signature. She gave

her statement before the Court. Ext-2 is her

statement, Ext-2(1) is her signature.

12) In her cross-examination, P.W.-1 denied

that she had not stated before the police that

the  accused/appellant  closed  the  door  and

physically  assaulted  her  and broke  her  left

thumb and that he threatened her to set her

on fire and that he told her that if male child is

born he would keep her and if female child is

born he would drive her out and that when she

gave birth to a female child and was ailing he

sent her on a vehicle to her mother’s house.

She  stated  that  the  accused/appellant  knew

that  the financial  condition  of  her  mother’s

house was not good and by knowing the said
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fact he had married her. She denied that the

accused/appellant was staying in her parents’

house as ‘Ghar-jowaai’  and that she was not

willing to live with her parents-in-law. She also

stated that she has not mentioned the dates of

occurrences in the ejahar.  She further stated

that  the  police  did  not  do  her  medical

treatment and she also has not submitted any

medical document.

13) P.W.-2  is  the  father  of  P.W.-1,  who

deposed  that  after  the  marriage  the

accused/appellant  demanded  dowry  of

Rs.30,000 /- (rupees thirty thousand) only from

the informant.  He could  not  give the money

demanded  by  the  accused/appellant.   P.W.-1

informed him that because of not getting the

money  the  accused/appellant  had physically

assaulted  her.  Later,  the  accused/appellant

drove her out from his house. Since that day

she has been staying in his house. Later, she

filed this case.

14) In  his cross-examination,  P.W.-2  stated

that  the  P.W.-1  had  told him  the  fact  of

demand  of  money  from  her  by  the

accused/appellant. He cannot say the date and

day on which the informant had told him the

same. He denied that that he had not stated

before  the  police  the  amount of the  money

demanded by the accused/appellant from the
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informant. He denied that he had stated

before the police only that the parents of the

accused/appellant  demanded  the  dowry.  He

denied  that  they wanted  to  keep  the

accused/appellant  as  their  ‘Ghar-jowaai’,  but

as the accused/appellant did not agree so they

have filed this case against him.

15) P.W.-3  to  P.W.-8  have  not  deposed

anything substantial to prove the stand taken

by prosecution.  P.W.-3  deposed that  he does

not know anything about the occurrence which

had  taken  place between  the  informant and

the accused/appellant. P.W.-4 stated that the

informant  had  gone  away  to  her  mother’s

house  after  some  fighting  with  the

accused/appellant. P.W.-5, who is the younger

brother of the accused/appellant, stated inter

alia that the  informant and the

accused/appellant have not been living

together since after about two years of their

marriage.  She  is  in  her  father’s  house.  Her

family  members  wanted  to make  the

accused/appellant their ‘Ghar-jowaai’ and that

is  why  this  case  was  filed.  On  that matter

fighting  had  taken  place  between  them and

they  got  separated  from  each other.  P.W.-6

deposed  that  the  informant  and  the

accused/appellant  have  not  been  living

together for about two years. The informant
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has been living in her father’s house. He has

heard  from  the  villagers  that  fighting  had

taken place between them and she went away.

P.W.-7  deposed  that  she  had  seen  the

informant  and  the  accused/appellant  living

together  in  the  house  of  the

accused/appellant.  At  present  they  have  not

been staying together. P.W.-8 deposed that at

present  the  informant  and  the

accused/appellant  have  not been staying

together.

16) P.W.-9 is the I/O of the instant case.  He

visited  the  residence  of  informant  and  also

recorded  the  statements  of  the  witnesses

under Section 161 of Cr.P.C. He also prepared a

rough sketch map. Ext.3 is the sketch map. He

further  got  the  statement  recorded  under

Section 164 of Cr.P.C. of the victim girl. After

his investigation, S.I. Nareswar Nath took the

necessary follow up steps.  The charge-sheet

was filed under Section 498 (A) of I.P.C. Ext.4 is

the charge-sheet and P.W.-9 could identify the

signature of then S.I. Nareswar Nath. 

17) In  his  cross-examination,  P.W.-9  has

stated that P.W.-1 did not state before him that

accused/appellant  closed  the  door  and

assaulted her and broke her thumb finger. He

also deposed that P.W.-1 did not state before

him that accused/appellant threatened her of
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putting her  in  fire.  Further  he has confirmed

that  P.W.-1  did  not  state  before  him  that

accused/appellant  told  her  that  he  will  evict

her from his house if she gives birth to a girl

child instead of boy child.  He also confirmed

the fact that P.W.-1 did not state before him

that after her child birth when she was not well

accused/appellant  sent  her  to  her  parental

house  in  a  vehicle.  Moreover,  P.W.-9  also

deposed that P.W.-2 did not state before him

that  accused/appellant  asked for  dowry from

her daughter. 

18) Thereafter,  the  accused/appellant  was

also examined under Section 313 of Cr.P.C., in

which he took a plea of total denial. Further he

had taken a stand that the case is completely

false case filed against him by his wife. As his

wife had lodged the false case against him as

well  as his  parents,  so his  parents disowned

him by way of “tajya putra'.

19) From the perusal of the record it reveals

that P.W.-1 who is the informant/victim has no

doubt implicated the accused/appellant who is

her husband. There is a clear allegation made

by  her  against  her  husband  for  bringing  an

amount of Rs.50,000/- (rupees fifty thousand)

only from her parents' house. Upon her failure

to comply with demand, there is an allegation

of harassment made by the accused/appellant.
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It is also stated in the evidence of P.W.-1 that

accused/appellant  once  closed  the  door and

physically  assaulted  her  and  broke  her  left

thumb. He threatened her to set her on fire.

Further  when  she  became  pregnant,

accused/appellant told her that if male child is

born he would keep her and if female child is

born then he will force her to leave his house.

When  she  gives  birth  to  female  child,  the

accused/appellant  forcefully  sent  her  to  her

parental house. 

20) Further  in  her  cross-examination,  P.W.-1

denied that she did not state before the police

that  accused/appellant  closed  the  door  and

physically  assaulted  her  and  broke  her  left

thumb and that he threatened her to set her

on fire and that he told her that if male child is

born he would keep her otherwise she would

be forcefully evicted from his house and also

that when she gave birth to a female child, the

accused/appellant sent her on a vehicle to her

mother's  house.  However,  these  denials

proved  to  be  incorrect  one  as  confirmed  by

P.W.-9 who is the I/O of the instant case. He

clearly  confirmed  that  all  the  above  stated

facts  were  indeed  not  stated  before  him by

P.W.-1.

21) P.W.-2,  who  is  the  father  of  P.W.-1,

deposed that accused/appellant demanded an
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amount of Rs.30,000/- (rupees thirty thousand)

only from the informant. As he could not give

that  demanded  amount  to  the  accused/

appellant,  he had physically  assaulted P.W.-1

and later on drove her out from his house. 

22) In  his  cross-examination,  P.W.-2  also

denied  that  he  had  not  stated  before  the

police the amount of money demanded by the

accused/appellant from the informant. Further

he has denied that he had not stated before

the  police  that  the  accused/appellant

demanded  dowry  from  the  informant.

However, when we compare his denial with the

evidence adduced by P.W.-9,  then there  is  a

clear contradiction as it is confirmed by P.W.-9

that P.W.-2 never stated before him regarding

the  demand  of  money  by  the  accused/

appellant. 

23) All other P.W.s i.e., P.W.-3 to P.W.-8 did not

elicit  much  support  to  the  prosecution  case

and  their  evidence  cannot  be  used  for

strengthening the stands taken by P.W.-1 and

P.W.-2. 

24) When we compare the evidence adduced

by  P.W.-1  and  P.W.-2,  who  are  actually

daughter  and  father,  we  can  see  various

contradictions  on the stands taken by them.

The most vital contradiction being the amount
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quoted by both P.W.-1 and P.W.-2. As per P.W.-

1,  the  dowry  amount  demanded  by  the

accused/appellant  is  Rs.50,000/-  (rupees fifty

thousand)  only.  As  per  P.W.-2,  the  dowry

amount demanded by the accused/appellant is

Rs.30,000/-  (rupees  thirty  thousand)  only.

Therefore,  such  a  difference  between  P.W.-1

and P.W.-2, who are supposed to possess the

actual information regarding the exact amount

demanded as dowry,  is  inconsistent one and

does not inspire the confidence of this court. 

25) That apart, P.W.-9 in his evidence clearly

confirmed that the factum of dowry demand is

not mentioned before him by P.W.-2 who is the

father of informant.  Also the vital  allegations

like assaulting P.W.-1, breaking the left thumb

of P.W.-1, threatening her to kill  her with fire

and  forcefully  evicting  her  from  her

matrimonial  home  when  she  gave  a  female

child  birth,  are  also  not  stated  before  the

police by P.W.-1. Therefore, for the purpose of

contradicting evidence adduced by P.W.-1 with

that of her statement before the police under

Section 161 of Cr.P.C. is also to be kept in mind

by this Court. 

26) It  is  pertinent  to  mention  here  that,

improvements,  embellishments  and

inconsistencies in the evidence of the witness

may  be  a  ground  for  impeachment  of  the
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credibility of the witness, and the legal basis

for  such  consideration  is  to  be  found  under

proviso  to  Sub-Section  (1)  of  Section  161  of

Cr.P.C.  with  reference  to  Section  145  of  the

Indian Evidence Act. In this case the material

improvement  or  embellishment  or

inconsistency  in  the  evidence  of  P.W.-1  and

P.W.-2  when examined on the anvil of proviso

to Sub-Section (1) of Section 161 of Cr.P.C. with

reference  to  Section  145  of  the  Indian

Evidence  Act  then  it  clearly  amount  to

contradiction and the same is,  therefore, not

trustworthy.

27) Moreover,  no  medical  evidence  is

adduced by P.W.-1 regarding the breaking of

her  left  thumb.  If  such  an  incident  indeed

happened  it  is  natural  that  privately  P.W.-1

must  have  consulted  some  doctor  and  the

documentary evidence of such medical history

could be produced before this Court by P.W.-1.

In  absence  of  such  medical  evidence,  this

Court  cannot  believe  the  factum of  physical

assault  purportedly  made  by  accused/

appellant. 

28) In view of the above, the prosecution has

failed to  prove the  allegations  made against

the accused/appellant under Section 498 (A) of

I.P.C. and accordingly, this appeal is  allowed

and  accused/appellant  is  hereby  acquitted.
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Accordingly, I hereby set aside the impugned

judgment and order dated 27/11/2018 passed

by  the  learned  Chief  Judicial  Magistrate,

Lakhimpur,  North  Lakhimpur,  in  G.R.  Case

No.163/2012.

29) Notwithstanding the fact that this appeal

is allowed, this Court upon perusal of the case

record  has  found  that  vide  order  dated

11/01/2022,  it  is  observed  that  “Learned

counsel  on  behalf  of  the  respondent  No.2

Musstt Minara Begum has filed a Vakalatnama

and entered into appearance. It  is submitted

on behalf  of  the appellant that although the

appellant is convicted under Section 498 (A) of

I.P.C. However, considering the fact that they

have  a  minor  child,  both  the  parties  have

decided  to  stay  together  amicably  and

therefore,  some  time  is  sought  to  file  an

appropriate application to that effect”. 

In view of the same it  may be open for  the

parties  concerned  to  continue  with  the

marriage  keeping  in  mind  of  the  welfare  of

their child. This Court trust and believe that if

the  marriage  has  not  reached  to  a  point  of

irreversible  break  down,  the  parties  may

consider in continuing the marriage. 
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30) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 7th day of June, 2022.

 (Syed Burhanur Rahman)   
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 
Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Musstt Minara Begum Informant/victim

PW2 Md Nizamuddin Other witness

PW3 Md Esab Ali Other witness

PW4 Md Keramat Ali Other witness

PW5 Md Mijanur Rahman Other witness

PW6 Md Abdul Ali Other witness

PW7 Musstt Fatema Begum Other witness

PW8 Musstt Saleha Khatoon Other witness

PW9 Sri Indreswar Gogoi Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 164 Statement

3 Ext.3 Sketch map

4 Ext.4 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman, A.J.S.,)
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


