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Date of Offence 25/10/2017
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Date of framing of charge 17/05/2018
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reserved 31/05/2022

Date of Judgment 10/06/2022
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Order, if any N/A
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A-1

Sri Pabitra 
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Bikash

N/A 21/04/2018
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and 376

of I.P.C.

Acquitted N/A N/A
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JUDGMENT

1. The prosecution case was initiated pursuant to

an  F.I.R.  lodged  by  the  victim/informant  on

31/10/2017  alleging  that  on  25/10/2017,  at

about 3 PM, while she was returning from her

college, accused took her to Khojua Patir Gaon

in  the  pretext  of  marrying  her.  He  kept  the

victim/informant  in  the  residence  of  an

unknown person for 3 days in that village. On

28/10/2017,  at  about  5:30  PM,  the  accused

took  her  from  Khojua  Patir  Gaon  to

Dhakhuakhana Bhuma Kopchan Gaon and kept

her in the residence of an unknown person till

31/10/2017 and on 29/10/2017, at about 7 AM,

the accused person fled away from that place.

She further alleged that she is a college going

girl  and  the  accused  person  destroyed  her

chastity  and  left  her  in  the  residence  of  an

unknown person. Thereafter, the F.I.R. bearing

Dhakuakhana  P.S.  Case  No.236/2017  was

lodged under Sections 366 and 376 of I.P.C. 

2. Based on  the  instant  F.I.R.,  the  investigation

was conducted by a concerned authority and

filed the charge-sheet bearing C.S. No.1/2018

under Sections 366 and 376 of I.P.C.

3. Thereafter, the matter was committed to the

Sessions  Court  as  the  same  is  exclusively

triable  by  the  Court  of  Sessions.  On
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02/05/2018, the instant matter got transferred

to  the  Court  of  learned  Assistant  Sessions

Judge,  Lakhimpur,  North  Lakhimpur.  On

17/05/2018,  the  learned  Assistant  Sessions

Judge,  Lakhimpur,  North  Lakhimpur,  framed

the  charges  under  Sections  366  and  376  of

I.P.C.  against  the  accused person.  The same

was explained and read over to the accused to

which he pleaded not guilty and claimed to be

tried.  Again  on  28/02/2020,  in  view  of  the

notification  No.JDJ/93/2018-ESTT-JUDI/5-A

dated  24/05/2018  issued  by  the  Judicial

Department,  Govt.  of  Assam,  the  case  got

transferred to the Fast Track Court.

4. During  the  course  of  trial,  total  11  P.W.s

adduced evidence from the prosecution side.

Thereafter, all the incriminating materials were

put to the accused under Section 313 of Cr.P.C.

and  the  accused  had  taken  a  plea  of  total

denial.  No  D.W.  evidence  was  adduced  by

defence side. 

Point of determination.

5. i) Whether  on 25/10/2017, at about 3 PM, at

Dhakuakhana,  the  accused  abducted  the

informant/victim with intent that she might be

forced  to  illicit  intercourse  and  thereby

committed  an  offence  punishable  under

Section 366 of I.P.C.?
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  ii)  Whether  on  25/10/2017,  26/10/2017  and

27/10/2017,  at  Khojua  Patir  village  and  on

28/10/2017  and  30/10/2017,  at  Bhuma

Kopchan village,  accused committed rape on

the  informant/victim  and  thereby  committed

an  offence  punishable  under  Section  376  of

I.P.C.?

  Discussion, decision and reasons thereof.

6. I have carefully perused the evidence available

on  record.  I  have  also  heard  the  argument

advanced  by  both  the  sides.  Now  let  me

examine the evidence adduced by P.W.s.

7. As per P.W.-1, on 25/10/2017, at about 3 PM,

while  she  was  returning  from  Brahmaputra

College, Bokulguri, the accused person forcibly

abducted  her  by  taking  her  in  his  bike  to

Khojua Patir Gaon. Her friends also witnessed

this incident. Accused kept her in Khojua Patir

Gaon for 2 days in a residence of an unknown

person.  Accused  established  physical

relationship with her without her consent. She

also  deposed  that  she  does  not  love  the

accused  person  and  he  forcibly  established

physical relationship with her. Thereafter, the

accused took her from Khojua Patir village to

Bhuma  Kopchan  gaon  in  his  bike.  Again  he

kept  her  in  the  residence  of  an  unknown

person for 2 days and then he fled away from

that place by leaving her in the residence of
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that  unknown  person.  Thereafter,  she

gathered the local people and also the student

union and when she narrated her plight, they

took her to Dhakuakhana P.S. and accordingly,

the F.I.R. i.e., Ext.1 was lodged.

8. In  her  cross-examination,  P.W.-1  has  stated

that  the  name  of  her  uncle's  son  is  Bijoy

Kumbang. Pobitra Pegu is  her  uncle and she

knew  the  accused  person  about  one  year

before the incident. She deposed that in Mising

society  it  is  a  social  norm  to  marry  by

elopement.  She  stated  that  the  distance

between  Brahmaputra  College  and  Khojua

Patir  Gaon is  about  5  KM.  Accused took her

through Bokulguri Chariali. She further stated

that although many villages were crossed, but

there was no residence as the road was full of

forest  area.  She  further  stated  that  she

shouted  at  the  road,  but  no  one  heard  her

shouting as the area was full of forest. Further

she has stated that from Khojua Patir Gaon to

Bhuma Kopchan gaon they went by bike and

the accused was taken by one acquaintance of

the accused, whose name is Bibek Doley.  She

also stated that the distance between Khojua

Patir Gaon and Bhuma Kopchan Gaon is about

10 KM.  She traveled from Khojua Patir  Gaon

through  embankment  (mathauri)  via

Tekeliphuta  to  Bhuma  Kopchan  Gaon.
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Thereafter,  she  denied  all  the  suggestions

made by the defence. 

9. P.W-2 has deposed that informant/victim is his

co-villager.  On  the  day  of  incident,

informant/victim  was  returning  home  from

Brahmaputra College. She was walking alone.

P.W.-2  along  with  P.W.-3  was  returning  from

commerce  college.  On  the  way  near  health

center,  the  accused  person  coming  from

behind  in  a  motorcycle  forcibly  took  the

informant/victim  in  his  motorcycle  and  went

away. He further stated that he did not have

the mobile number and therefore, he went to

the  house  of  informant  and  reported  the

matter to the family members of the victim. 

10. In  his  cross-examination,  P.W.-2  has

denied the suggestion that informant/victim is

his  relative.  He  further  stated  that  he  is  a

student  of  Dhakuakhana  Commerce  College

which is about 8 to 8.5 KM from the place of

occurrence.  He  further  stated  that  there  are

dwelling  houses,  but  the  area  is  sparsely

populated.  Then  he  denied  the  suggestions

made by the defence. 

11. As  per  P.W.-3,  he along with P.W.-2 was

returning home after attending classes in the

college.  The  informant/victim  was  walking

towards her home and suddenly the accused

person came from behind in a motorcycle and
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forcibly  took  the  informant/victim  in  his

motorcycle  and  went  away.  Then  he  raised

alarm, but no one came as there is jungle near

the place of  occurrence.  As he did not  have

any mobile phone, he went to the house of the

informant  and  reported  the  matter  to  the

family members of the informant.

12. In  his  cross-examination,  P.W.-3  has

stated that there are dwelling houses near the

place of occurrence. He further stated that it

takes 20 minutes to reach Bokulguri  Chariali

from  the  place  of  occurrence.  Bokulguri

Chariali  is  a  market  place.  He further  stated

that the informant is his cousin and then he

denied  the  suggestions  made to  him by  the

defence. 

13. As  per  P.W.-4,  she  heard  that  the

informant  was  kidnapped  by  someone.  She

also heard that informant's mother was crying

and  later  she  came  to  know  that  police

recovered  her.  In  her  cross-examination

nothing could be elicited to buttress the case

of the defence.

14. P.W.-5  is  the  mother  of  the

informant/victim  i.e.,  P.W.-1.  She  stated  that

her daughter's friend namely, Pallabi Kumbang

informed her  over  phone about the incident.

After  knowing  about  the  abduction  of  their

daughter, they started searching for her, but
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did not get any clue of her whereabouts. After

3  days,  her  daughter  herself  came  home.

Thereafter, she lodged the case. After arriving

of P.W.-1, she told her that an unknown youth

had taken her away. 

15. In  her  cross-examination,  P.W.-5  has

stated that she knows P.W.-2 whose residence

is in the same village. She thereafter denied

the suggestions made to her by the defence. 

16. As  per  P.W.-6,  he  came  to  know  that

informant's  mother  was  crying  in  their

residence and when he visited their residence

he  came  to  know  that  informant  was

kidnapped by the accused person and later he

also heard that police rescued the informant.

17. In  his  cross-examination,  P.W.-6  has

stated  that  police  did  not  examine  him  in

connection  with  the  instant  case.  The

informant's  house  is  about  50  meters  away

from his  residence.  He knows P.W.-2,  but  he

does  not  know  if  accused  and  P.W.-2  are

friends.

18. Sri  Raj  Kiron Pegu,  who is  inadvertently

shown  as  P.W.-8  instead  of  P.W.-7.  He  has

stated that in the year 2017, he was the Vice

President  of  Takam  Mising  Porin  Kebang

(T.M.P.K.)  and  the  informant/victim  informed

them that she had been kidnapped and raped

by  the  accused  person.  She  also  informed
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them that she was going to lodge an ejahar

and requested them to assist her. Accordingly,

he  along  with  other  members  of  his

organization accompanied informant/victim to

Dhakuakhana  P.S.  where  the  ejahar  was

lodged.

19. In  his  cross-examination,  he  has  stated

that  informant/victim came to  their  office at

Bokulguri and reported the matter. 

20. P..W.-8, Sri Bituraj Patir has stated that he

knows the informant/victim. He also knows the

accused person. He deposed that few months

ago accused brought  the  informant/victim to

his house at night.  They stayed in his house

for  3  days.  Thereafter,  5  to  6  friends of  the

accused  came  to  his  house  and  took  the

informant/victim and the accused with them.

The  accused  and  the  informant  came to  his

house as guest and therefore he allowed them

to stay in his house. The accused told him that

out of love affair he had brought the informant

with  him.  He  was  not  at  home  when  the

accused  and  the  informant  left  their  house.

Upon  inquiry  about  the  accused  and  the

informant from his mother, she told him that 5

to  6  companions  of  the  accused  came  and

took both the accused and the informant with

them. 
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21. In  his  cross-examination,  P.W.-8  has

stated that  informant/victim did not disclose

anything to him as to how she came with the

accused. The accused is related to P.W.-8. 

22. P.W.-9  has  deposed  that  he  knows  the

informant. Further he also stated that he once

met the accused, but does not know his name.

One  evening  the  accused  brought  the

informant to  the house of  his  paternal  uncle

Johorlal Doley. His house and the house of his

paternal  uncle  are  in  the  same  compound.

Therefore, he could see the accused and the

informant coming to the house of his paternal

uncle. After 2 to 3 days, they left the house of

his paternal uncle. 

23. In  his  cross-examination,  P.W.-9  has

stated that brother of the informant also came

with  them.  They  came  by  motorcycles.  The

brother of the informant stayed in the house of

his paternal uncle in that night. Next day he

left from that house.

24. P.W.-10  is  the  M/O,  who  stated  that  on

01/11/2017,  she  examined  the  informant/

victim.  After  examining her,  she did not  find

any injury mark on the private parts or other

parts  of  her  body.  She also did not  find any

evidence  of  recent  sexual  intercourse.  The

victim's age found to be above 18 years as per
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ossification test report. Her cross-examination

was declined. 

25. As  per  P.W.-11,  he  investigated  in  the

instant matter. He examined the complainant

and  other  witness,  visited  the  place  of

occurrence, prepared the rough sketch map of

the  place  of  occurrence.  He  also  sent  the

victim for medical examination and during his

investigation,  as he  found materials against

the  accused  person  under  Sections  366  and

376 of I.P.C., he handed over all the materials

to his superior officer S.I. Birendra Nath Saikia.

Thereafter,  the said S.I.  Birendra Nath Saikia

submitted the charge-sheet i.e., Ext.5. P.W.-11

also  identified  the  signature  of  then  S.I.

Birendra Nath Saikia.

26. In  his  cross-examination,  P.W.-11  has

stated that he received the F.I.R. after 3 days

of  alleged  incident.  The  alleged  incident

occurred on a P.W.D.  road.  There is  a health

center  and  also  other  houses  belonging  to

Mising community near that road. He further

stated  that  Bokulguri  market  is  about  1  KM

from the place of occurrence. He further stated

that  the  victim  girl  was  already  married  to

another  person  before  this  incident.  He  also

visited the village of the victim girl.

27. Thereafter,  the  accused  was  examined

under Section 313 of Cr.P.C. and the accused
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had taken a plea of total denial. However, no

D.W. is adduced on behalf of the defence.

28. From  the  perusal  of  the  evidence

available  on  record,  it  is  revealed  that  no

doubt that P.W.-1 has implicated the accused

person for abduction in a bike when she was

returning  from  her  Brahmaputra  College.

Thereafter,  she  stated  that  the  accused  had

taken her on his bike to two villages, first at

Khojua Patir Gaon and then to Bhuma Kopchan

Gaon and she alleged that in both the places

she  was  kept  in  the  residence  of  some

unknown  person.  During  that  period,  she

alleged that accused had established physical

relationship with her forcibly and without her

consent. 

29. Both P.W.-2 and P.W.-3 support the stand

of P.W.-1 regarding her abduction and they had

uniformly  stated  that  they  saw  the  accused

forcibly  abducting  P.W.-1  while  she  was

returning from her college. 

30. However, when we delve into the minute

details  of  the  evidence  available  on  record,

there  are  many  inconsistencies  and

embellishments  of  the  evidence  adduced  by

P.W.-1. At the outset it is to be kept in mind

that P.W.-3 in his cross-examination has stated

that informant is actually his cousin. P.W.-2 has

denied in his cross-examination that informant
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is  his  relative.  However,  this  fact  is

contradicted  when  we  compare  the  cross-

examination  of  P.W.-1  where  she  has  stated

that Bijoy Kumbang (P.W.-2) is actually the son

of her uncle. Therefore, P.W.-2 and P.W.-3 are

actually the relatives of P.W.-1 and therefore,

the  evidence  adduced  by  them  are  to  be

appreciated in little more careful manner. 

31. As per the ejahar lodged by P.W.-1, it is

inter alia stated that the accused kept her in

two  villages  for  3  days  each  and  on

29/10/2017,  at  about 7 AM,  the accused left

her in a residence of an unknown person at the

Bhuma Kopchan Gaon and fled away from that

place. However, once accused fled away from

that  place  why  she  did  not  approach  the

nearby police or  informed the owner  of  that

residence regarding her abduction and rape, is

an unsolved mystery.

32.  That apart, from the evidence adduced

by P.W.-2 and P.W.-3 and also P.W.-5 (who is the

mother of the informant/victim), it is clear that

the  incident  of  abduction  was  known to  the

family  members  of  P.W.-1.  This  fact  is  also

confirmed by  P.W.-5  herself  in  her  evidence.

Therefore,  when  her  daughter  was  abducted

allegedly on 25/10/2017,  the reasons for  not

approaching  immediately  to  the  police,  also

bring considerable doubt  in  the mind of  this
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Court  regarding  the  concoction  and

embellishment of filing a delayed F.I.R. 

33. Moreover, the evidence adduced by P.W.-

8  Bituraj  Patir  and  P.W.-9  Gubinda  Doley

further diluted the case of prosecution. As per

P.W.-8,  both  the  accused  and  the  informant

came  to  his  house  at  night  and  he  stayed

there for  3  days.  Thereafter,  5  to  6  persons

came to his house and took the informant and

the accused with them. Both of them stayed in

his house as guest and accused told him that

they had love affair and therefore, he brought

the informant along with him. 

34. P.W.-9 on the other hand has stated in his

evidence  that  both  the  informant  and  the

accused stayed in his paternal uncle's house

which is located in the same compound where

his  own  residence  is  located.  In  his  cross-

examination,  P.W.-9  has  revealed  a  vital

information that the brother of the informant

i.e., P.W.-1 also came with them. They came by

motorcycles. The brother of the informant also

stayed in  the house of  his  paternal  uncle at

night. 

35. Therefore,  if  we  conjointly  read  the

evidence of P.W.-8 Bituraj Patir and P.W.-9, then

it  will  reveal  that  besides the informant  and

the  accused  there  were  some  more  people

who  accompanied  them  when  they  traveled
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from  Khojua  Patir  Goan  to  Bhuma  Kopchan

Gaon and out of those companions one person

is actually the brother of P.W.-1. As both P.W.-8

Bituraj  Patir  and  P.W.-9  are  independent

witnesses, this Court is of the view that their

evidence is trustworthy and also inspires the

confidence of this Court.

36. Moreover,  as  per  the  medical  evidence

adduced by P.W.-10, there is no injury mark on

the private parts or any other parts of P.W.-1.

There was also no evidence of recent sexual

intercourse on her  body.  This  Court  has also

perused the medical certificate issued by P.W.-

10,  which  is  duly  exhibited  as  Ext.2.  It  is

revealed in the medical history that according

to the victim girl i.e., P.W.-1, she was in love

with the accused person for last one year. On

25/10/2017,  she  went  with  the  accused  to

Khojua Patir Village and stayed at his relative's

home for 3 days. Then he took her to Bhuma

Kopchan Village. 

37. Therefore,  it  may  be  a  case  where  the

family  members  including  P.W.-5  is  aware  of

some  love  affair  between  the  parties  and

therefore  no  F.I.R.  was  lodged  against  the

accused  person  by  P.W.-5  or  other  family

member  instantly  after  knowing  about  the

abduction of P.W.-1. It was only on 31/10/2017,

P.W.-1 had lodged the F.I.R. once she returned

back after staying in two different villages with
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the  accused  person.  Therefore,  the  whole

stand of prosecution  regarding the abduction

and  forceful  rape  may  be  a  case  of

exaggeration and embellishment. It may be a

case  of  love  affair  between  them  and  after

staying couple of days together there was no

finality about their relationship and therefore,

P.W.-1 had to return back and out of frustration

she might have lodged the ejahar against the

accused.

38. That apart, this Court is also of the view

that  a  person  cannot  abduct  an  adult  girl

forcibly on his bike and travel from one village

to another without the notice of other people.

It is also revealed from the evidence of P.W.-11

that  Bokulguri  is  a  busy  market  area.

Therefore,  when  the  accused  allegedly

abducted the victim girl P.W.-1, she got ample

opportunities to raise hue and cry against the

forceful  abduction  of  the  accused  in  that

market area. Moreover, as revealed from the

evidence  of  P.W.-1  herself  the  distance  from

her place of abduction to Khojua Patir Gaon is

of 5 KM and from Khojua Patir Gaon to Bhuma

Kopchan Gaon is of 10 KM. Therefore, it is not

possible that traveling almost 15 KM that too

in  an  open  bike,  the  accused  person  could

forcefully take her with him. Moreover, she got

ample  opportunities  to  reveal  about  her

alleged abduction and rape to owner of those
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houses  where  she  stayed  with  the  accused

person, but no such attempts were made by

her  and  in  fact  P.W.-8  Bituraj  Patir  revealed

that they stayed in his house like a guest and

accused had told him that he had love affair

with P.W.-1. 

39. In Abdul Salam - Vs - State of Assam

reported in (2016) 3 GLR 79,  the Hon’ble

Gauhati High Court has disbelieved the version

of the prosecution as the victim did not raise

any  alarm  when  she  was  taken  away  by

accused in an auto rickshaw. Prosecution case

was  held  as  not  natural,  consistent  and

probable to sustain the conviction.

40. Similarly,  in  another  case,  in  Pinku

Kalita - Vs - State of Assam reported in

(2015) 3 GLR 251, the Hon’ble Gauhati High

Court  has  disbelieved  the  version  of  the

prosecution when the victim failed to raise any

hue and cry while crossing the market place

with the accused.

41. In  Sukhil  Mallick  -  Vs  -  State  of

Assam, in (2014) 4 GLR 759, the Hon’ble

Gauhati  High  Court  has  set  aside  the

conviction  of  the  accused  as  the  victim  girl

went  with  the  accused  on  a  motorcycle,

nothing on record was there to show any force

applied  upon  the  victim by  the  accused,  no

injury was sustained upon the victim, and the
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incident  was not  disclosed to  any person by

the victim and the victim girl  was held as a

consenting party in the said case.

42. Resultantly,  I  am  of  the  considered

opinion  that  the  prosecution  has  failed  to

adduce sufficient evidence to substantiate the

case  beyond  reasonable  doubt.  Hence,  I

acquit  the accused from the offences under

Sections 366 and 376 of I.P.C. 

43. The  accused  person  is  set  at  liberty

forthwith  and  his  bail  bond  shall  remain  in

force for another 6 (six) months from today.

44.       The seized articles, if any, be disposed of

in due course of time.

45. Send  a  copy  of  this  judgment  to  the

learned District  Magistrate,  Lakhimpur,  North

Lakhimpur under Section 365 of Cr.P.C.

Given  under  my  hand  and  seal  of  this

Court on this the 10th day of June, 2022.

    (Syed Burhanur Rahman )   
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

( Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: Sri Montu Kherkatary, Steno.



20
Sessions Case No.79(N.L.)/2018.

APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A) Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 'X' Informant/victim

PW2 Sri Bijoy Kumbang Eye witness

PW3 Sri Kayum Kumbang Eye witness

PW4 Smt Bornali Doley Other witness

PW5 Smt Lakhimai Kumbang Other witness

PW6 Sri Deep Kanta Doley Other witness

PW7 Sri Raj Kiron Pegu Other witness

PW8 Sri Bituraj Patir Other witness

PW9 Sri Gubinda Doley Other witness

PW10 Dr Pinchana Namchoom Medical witness

PW11 Sri Jiten Gohain Police witness

B) Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C) Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 Medical certificate

3 Ext.3 F.I.R.

4 Ext.4 Sketch map

5 Ext.5 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman )     
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


