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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                       Addl. Sessions Judge (F.T.C.),

               Lakhimpur, North Lakhimpur.

(Date of Judgment: 15/06/2022)

Criminal Appeal No.40(4)/2018  .
(F.I.R. No.729/2010, Under Sections 341, 325, 379 and 34 of I.P.C.,

North Lakhimpur P.S.)

COMPLAINANT State of Assam

REPRESENTED BY Mr M. P. Hazarika

ACCUSED/APPELLANTS
1. Md Saiful Islam (A.1)
2. Md Nojrul Islam (A-2)
3. Md Soriful Islam (A-3)

REPRESENTED BY Mr A. Bora
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Date of Offence 24/11/2010

Date of F.I.R. 26/11/2010

Date of Charge sheet 31/10/2015

Date of Framing of Charges 09/06/2016

Date of commencement of 
Evidence 06/08/2016

Date on which Judgment is 
reserved 04/06/2022

Date of Judgment 15/06/2022

Date of the Sentencing Order,
if any 31/10/2018
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Accused/Appellants Details:

Rank of the

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date of 

arrest

Date of 

release on 

bail

Offence 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1
Md  Saiful
Islam 

N/A 28/04/2016

Under

Sections

341,  325

and 34 of

I.P.C.

Convicted

Under  Section

341/34 of I.P.C. to

undergo  simple

imprisonment  for

15 (fifteen) days;

and  also  under

Section 323/34 of

I.P.C.  to  undergo

simple

imprisonment  for

3  (three)  months

and also to pay a

fine of  Rs.1,000/-

(rupees  one

thousand)  only

each,  in  default

to  undergo

simple

imprisonment  for

another  15

(fifteen) days.

N/A

A-2 Md  Nojrul
Islam

A-3 Md  Soriful
Islam
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JUDGMENT

1) The instant criminal appeal is filed against the

impugned  judgment  and  order  dated

31/10/2018  passed  in  G.R.  Case

No.1520/2010,  in  which  the  accused/

appellants is convicted under Section 341/34

of I.P.C.  to undergo simple imprisonment for

15  (fifteen)  days;  and  also  convicted  under

Section  323/34  of  I.P.C.  to  undergo  simple

imprisonment for 3 (three) months and also to

pay a fine of Rs.1,000/- (rupees one thousand)

only  each,  in  default  to  undergo  simple

imprisonment for another 15 (fifteen) days.

2) The prosecution case is that on 24/11/2010, at

about  4:30  PM,  while  the  informant  was

returning  home  from  North  Lakhimpur  by

riding bicycle, on the way at No.2 Orang Basti,

the accused persons A-1, A-2 , A-3 and one Md

Mainul Islam pulled and got hold of the bicycle

of  the  informant  and  assaulted  him.  The

informant somehow went to the courtyard of

his mother-in-law P.W.-4 and then the accused

persons  assaulted  him  with  hands,  'dao',

bamboo 'lathi' and rod and inflicted grievous

injury  and broke his  hand.  As  the informant

fell down and raised hue and cry, his mother-

in-law  came  and  separated  him  from  the

accused  persons  and  then  the  accused
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persons assaulted her also and inflicted injury

on her right hand. The accused persons also

committed  theft  of  cash  of  Rs.20,000/-

(rupees  twenty  thousand)  only,  one  1209-

model Nokia mobile and a Kabin-Nama Form

from  the  pocket  of  his  long-pant.  As  the

informant  became  unconscious,  the  108

vehicle was called from Nowboicha. The 108

vehicle  accordingly  came  but  the  accused

persons did not allow it to enter and sent it

back from there.

3) The North Lakhimpur Police Station registered

the case vide North Lakhimpur Police Station

Case No.729/2010 under  Sections  341,  325,

379  and  34  of  I.P.C.  and  commenced

investigation into the case. The investigating

officer,  after  completing  the  investigation,

submitted  charge-sheet  under  Sections  341,

325  and  34  of  I.P.C.  against  the  accused/

appellants  to  stand  trial  in  the  Court.  The

accused Md Mainul Islam was not sent up for

trial in the charge-sheet.

4) After considering the materials on record and

hearing  both  the  sides,  charges  under

Sections 341, 325 and 34 of I.P.C. were framed

against  the  accused/appellants  by  the  trial

court.  The  charges  were  read  over  and

explained to the accused/appellants, to which
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they pleaded not guilty and claimed to face

the trial.

5) During the trial, the prosecution examined as

many as 6 (six) prosecution witnesses. After

the closure of the prosecution evidence,  the

accused/appellants  were  examined  under

Section  313 of  Cr.P.C.  wherein  they  pleaded

their  innocent  and  declined  to  adduce

evidence in defence. 

6) After hearing both the sides and the materials

available  on  record,  learned  Court  below

convicted  the  accused/appellants  as  above

stated.

7) I have heard the learned counsel on behalf of

the accused/appellants  and also the learned

A.P.P. on behalf of the State.

8) Being  highly  aggrieved  by  the  impugned

judgment  and  order,  the  accused/appellants

filed  the  instant  appeal  inter  alia on  the

grounds  that  although  there  were  so  many

people present during the time of occurrence,

but  none  of  the  persons  who  saw  the

occurrence was examined by the prosecution.

P.W.-2  and  P.W.-3  were  examined  by  the

prosecution, but they did not see occurrence

of the instant case. Further it is stated that as

per prosecution version, P.W.-1 was examined

by P.W.-5 who is the M/O of the instant case
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after filing of F.I.R. i.e., on 25/11/2010. As per

P.W.-5,  P.W.-1  was  examined  by  him  on

24/11/2010  on  producing  police  requisition.

Moreover, the prosecution tried to prove the

case of fracture of bone by producing some X-

Rays. But, prosecution failed to establish the

said  injury  of  the  injured  victim  P.W.-1.

Prosecution has further failed to establish the

case  of  assault  to  P.W.-4.  That  apart,  the

evidence adduced by P.W.-5 i.e.,  M/O is  also

not free from doubt. Accordingly, it is prayed

that  this  Court  should  interfere  with  the

impugned judgment and order and the benefit

of  doubt  ought  to  be  given  to  the

accused/appellants  and  set  aside  the

impugned judgment and order passed by the

learned Court below.

Point of determination.

9) Now the question to be decided in this appeal

is  that  whether  the  learned  Court  below

correctly  appreciated  the  evidence  available

on  record  and  convicted  the  accused/

appellants under Sections 341, 323 and 34 of

I.P.C.?

       Discussion, decision and reasons thereof.

10) Now  let  us  have  a  scrutiny  of  the

evidence  available  on  record.  P.W.-1  has

deposed  that  the  occurrence  took  place  on
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24/11/2010 at about 4:30 PM. He was coming

towards  his  house  by  bicycle  from  North

Lakhimpur  side.  The  accused  persons  who

were waiting on the road with 'dao' and 'lathi'

pulled his bicycle and started assaulting him.

They assaulted him with 'lathi' and fist blows.

They were also having iron rod with them. He

tried  to  flee  to  the  nearby  house  of  his

mother-in-law P.W.-4 , but A-2  got hold of him

from behind and when he tried to save himself

his shirt got torn and remained in the hand of

A-2.  Thereafter,  the  accused  persons  again

started  assaulting  him.  They  assaulted  him

with  rod,  'dao'  and  bamboo  'lathi'.  A-1

assaulted him with rod on the wrist of his right

hand and broke the bone. While he was being

beaten  up  by  the  accused  persons,  his

mother-in-law P.W.-4 came there and tried to

stop  the  accused  persons  but  the  accused

persons assaulted her  as  well.  He somehow

went  to  the  house of  his  mother-in-law and

saved his life. He became semi-unconscious.

The  accused  persons  hit  the  walls  of  the

house  of  his  mother-in-law  with  'dao'  and

'lathi'.  His  mother-in-law  called  108  vehicle

but  the  accused persons did  not  allow  the

108 vehicle to take him to hospital. Then his

mother-in-law  brought  him  to  the  police

station  by  hiring  another  vehicle.  The

Silonibari  Police  Outpost  got  him  medically
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examined  at  Nowboicha  Hospital  and

thereafter sent him to Chaboti Hospital. In the

said occurrence, a Nokia 1209 model mobile

handset, cash amount of Rs.20,000/- (rupees

twenty  thousand)  only  and  a  Kabin-Nama

Form which were with him went missing. He

was in Chaboti Hospital for about seven days

and from there he was referred to Saumarpith

Nursing  Home,  but  he  availed  medical

treatment at R.K. Mission Hospital, Itanagar.

11) In  his  cross-examination,  P.W.-1  has

stated  that  on  25/11/2010,  he  lodged  the

ejahar. He did not mention the reason of delay

in lodging the F.I.R. Further he has stated that

the  ejahar  was  written  in  the  residence  of

Manik Tarani. He also stated that his mother-

in-law  got  the  ejahar  written  in  Lakhimpur

from the said Manik Tarani. He admitted that

there  is  no  certificate  of  the  Tarani  in  the

ejahar.  However,  he  has  admitted  that  he

signed  in  the  ejahar.  Further  he  has  stated

that he instructed the mother-in-law what all

to write in the ejahar. He has also stated that

there are many houses located near the place

of  occurrence  and  also  there  was  a  Maszid

near that place. He has further deposed in his

cross-examination  that  as  the  accused

persons were assaulting him, he could not see

who  among  the  public  were  witnessing  the
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incident.  During  the  course  of  cross-

examination, P.W.-1 has admitted that he was

an agent in Rose Valley financial company and

that  A-1 had opened an account in the Rose

Valley  in  the  name of  his  daughter  through

P.W.-1.  Then  he  denied  all  the  suggestions

made by the defence side. 

12) Both  P.W.-2  and  P.W.-3  did  not  adduce

much evidence in support of the prosecution

as  they  were  not  the  eye  witnesses  of  the

instant case. 

13) P.W.-4  has  deposed that  the  occurrence

had taken place on 24/11/2010 at about 4:30

PM.  While  she  was  coming  out  from

Anganwadi  School  and  going  towards  her

house situated on the other side of the road,

at  that  point  of  time one Abdul  Kalam who

was coming from Tiniali  side called her  and

told  her  that  A-1  and  A-2  were  waiting  at

Tiniali with 'dao' and 'lathi' for assaulting P.W.-

1. Thereafter, she entered her house and after

keeping  her  books  there  she  came out  and

went towards tiniali which is about 30 metres

away from her house.  At the tiniali  she saw

that A-1 was holding the carrier of the bicycle

of P.W.-1. She approached towards them and

saw that P.W.-1 got down from his bicycle and

immediately  thereafter  A-1  gave  him  a  fist

blow. Thereafter P.W-1 also gave a fist blow to
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A-1.  When the accused A-1 was holding the

bicycle  of  P.W.-1,  the  accused  A-2  was  also

accompanying him. She separated them and

asked  them  not  to  fight.  Thereafter,  she

brought P.W.-1 to her courtyard. A-1 and A-2

followed  them  and  both  of  them  uttered

obscene words to P.W.-1. Thereafter,  the A-3

and  one  Mainul  Islam  also  came  to  her

courtyard from somewhere. Thereafter, all the

four of them started physical assaulting P.W.-1

on her courtyard. A-1 assaulted with iron rod,

Mainul Islam was holding a 'dao' and A-2 and

A-3 were having bamboo sticks in their hands.

P.W.-1  was beaten up with bamboo sticks and

iron rod by A-1, A-2 and A-3. She took away

the 'dao' from the hand of Mainul Islam. But

Mainul Islam snatched the 'dao' from her and

assaulted her with blunt side of the 'dao' on

her right shoulder. As a result of being beaten

up by the accused persons, P.W.-1 fell down.

Accused A-2 pulled and tore the shirt of P.W.-1.

While  the  fighting  was  going  on,  her  two

daughters came from school. Thereafter, she

along with her two daughters rescued P.W.-1

from the accused persons and took him inside

her  house  by  pulling  him.  P.W.-1  sustained

injury on his hand and also other parts of his

body.  She also  sustained injury on her  right

shoulder.  She  called  108  vehicle  seeing  the

condition of  P.W.-1,  which accordingly  came.
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But  the  accused  persons  along  with  Mainul

Islam went  to  tiniali  and prevented the 108

vehicle  from  coming  towards  her  house.

Finding  no  alternative,  she  called  a  private

vehicle by making a phone call.  The vehicle

came by another road. They took Hafiz Ali to

that vehicle from the backside of their house

by going through the jungle. They took P.W.-1

to  Silonibari  Police  Outpost.  The  police  sent

P.W.-1  for  medical  examination.  On  the

following  day,  P.W.-1  was  referred  to  North

Lakhimpur  Civil  Hospital.  An  ejahar  was

written  from 'Tarani'  named  Manik  and  was

lodged at Silonibari Police Outpost after taking

the signature of P.W.-1 in the ejahar at North

Lakhimpur Civil  Hospital.  P.W.-1 was later on

taken  to  R.K.  Mission  Hospital,  Itanagar  for

treatment.

14) In  her  cross-examination,  P.W.-4  has

stated  that  she  had  filed  the  ejahar  at

Silonibari Police Out Post on 25/11/2010 at 3

PM. She has stated that P.W.-1 was an agent in

Rose Valley financial company. She also stated

that  Saiful  Islam had opened  an  account  in

Rose  Valley  through  P.W.-1  and  Saiful  Islam

used to  deposed Rs.200/-  per  month  in  the

said account.  On the day of occurrence, A-1

met P.W.-1 at Orang Basti  Tiniali.  She is  not

aware if A-1 had asked his deposited money
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back  from P.W.-1.  She  stated  that  a  quarrel

had taken place between A-1 and P.W.-1. She

further  stated  that  many  people  who  came

out  from  the  nearby  Maszid  during  the

occurrence of the incident and many people

who  were  present  around  the  place  of

occurrence  had  witnessed  the  incident.

Thereafter, she also denied various omissions

that  she  made  before  the  police  while

recording her statement under Section 161 of

Cr.P.C.  and  later  on  she  deposed  in  her

evidence as P.W.

15) As  per  P.W.-5,  he  examined  P.W.-1  on

24/11/2010  on  producing  police  requisition.

He  has  stated  that  there  was  a  history  of

assault on the day of occurrence at 5:30 PM.

On  examination  he  found  swelling  right

forearm, size 2 x 2 and tenderness back and

chest. The patient was advised X-Ray of right

forearm A/P and lateral view. On the following

day, i.e., 25/11/2010, the patient came with X-

Ray report. As per the X-Ray report, there was

fracture of ulnar lower shaft,  as reported by

radiologist,  North  Lakhimpur.  Injures  were

fresh,  caused  by  blunt  weapon  and  were

grievous in nature. The patient was referred to

North  Lakhimpur  Civil  Hospital  for  further

investigation  and  treatment.  As  directed  by

the Hon'ble Court, he has brought the O.P.D.
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Register  of  Nowboicha  P.H.C.  (Ext.2)  from

25/10/2016  to  24/12/2010.  Page  No.45  of

Ext.2 contains the relevant entry of the injury

report of P.W.-1 and Ext.2(1) is the said entry.

Ext.2(2) and Ext.2(3) are the signature of P.W.-

5. The report of P.W.-1 was issued on the basis

of the entry  Ext.2(1) made in Ext.2.

16) In  his  cross-examination,  P.W.-5  had

stated  that  he  had  received  the  police

requisition  for  examining  P.W.-1.  The  police

had sent the requisition on 24/11/2010. In the

police  requisition  there  were  names  of  two

persons namely, Maleka Khatoon (P.W-4) and

Hafiz Ali (P.W-1). He had examined P.W 8 at 8

PM on 24/11/2010. However, he referred P.W.-

1  to  North  Lakhimpur  Civil  Hospital  for

medical  treatment  as  there  was  no

provision/facility for X-Ray in Nowboicha P.H.C.

He also deposed that he cannot say about the

X-Ray which was done in the North Lakhimpur

Civil Hospital at that point of time. There was

no mention in Ext.2(1) as to where P.W.-1 got

the  X-Ray  done.  North  Lakhimpur  Civil

Hospital  had not given to him any report of

examination of P.W.-1. P.W.-1 had not told him

with what object he was assaulted. Both injury

No.1 and No.2 may also caused by falling on a

hard object. Also he has deposed that out of

four X-Ray plates available on case record, no
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date is mentioned in three X-Ray plates. In the

fourth X-Ray plate, name of the patient is also

not mentioned. He further deposed that in one

X-Ray  plate,  one  fracture  of  ulnar  bone  is

visible, but there is no mention whether it is of

right  hand  or  left  hand,  and  there  is  not

mention of the date and name of the patient.

P.W.-1  submitted  those  X-Ray  plates  to  him

and  on  that  basis  he  had  given  his  report.

Further  upon  inquiry  by  the  Court  P.W.-5

replied  that  he  also  submitted  the  medical

report  of  P.W.-4  to  the  police.  The  medical

examination report of P.W.-4 is not available in

the  case  record.  The  entry  of  medical

examination  report  of  P.W.-4  is  available  in

O.P.D.  Register  (Ext.2).  As  per  the  entry  of

medical examination report of P.W.-4 in Ext.2

Register, he had examined P.W.-4 at 8 PM and

on  examination  he  found  swelling  right

forearm,  size  3  x  2  and  tenderness  over

abdomen. Further in his cross-examination, he

has stated that he had not found any injury on

the shoulder of P.W.-4.

17) P.W.-6 is the I/O of the instant case. On

25/10/2015,  while  he  was  working  as  I/C  of

Silonibari  Police  Out  Post,  the  O/C  of  North

Lakhimpur  P.S.  had directed  him to  conduct

further investigation into this case. Further he

has stated that O/C, North Lakhimpur P.S. had
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registered a case and endorsed A.S.I. Moniram

Borah  and  S.I.  Narayan  Borah  to  conduct

investigation  into  the  case  and  to  his

knowledge both the police personnel had also

expired. As both the previous I/Os had already

expired,  the case diary of  the case was not

with the police station and so he had to start

the investigation from the beginning. He went

to  the  place  of  occurrence,  prepared  the

sketch map and examined the informant and

other witnesses. On examining the informant,

he  came  to  know  that  he  was  medically

examined  at  Nowboicha  Hospital  on  police

requisition.  Accordingly,  he  submitted  a

requisition  to  Nowboicha  Hospital  for

collecting  the  injury  certificate  and  he  was

told  by the hospital  that  on 19/02/2011 the

earlier  I/O  had  already  collected  the  injury

certificate  from the  hospital.  Thereafter,  the

hospital  supplied  him  a  copy  of  injury

certificate of the informant by duly certifying

the  same.  Thereafter,  he  submitted  the

charge-sheet  against  all  the  three

accused/appellants  under  Sections  341,  325

and 34 of I.P.C. 

18) In  his  cross-examination,  P.W.-6  has

stated  that  the  date  of  occurrence  was

24/11/2010  at  4:30  PM  and  the  ejahar  was

lodged on 25/11/2010 at 1:55 PM. The ejahar
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was received at the North Lakhimpur P.S. on

26/11/2010. As per the case record, the ejahar

was along with filled-up F.I.R.  form, initialed/

signed  by  the  Chief  Judicial  Magistrate  on

29/11/2010.  In  the  charge-sheet,  he  did  not

mention  as  to  why  there  was  a  delay  in

forwarding the ejahar to the Magistrate. Also

in the ejahar, the reason for delay in lodging

the  ejehar  was  not  mentioned.  He  further

deposed in his cross-examination that he did

not seize any weapon of assault in this case.

Thereafter,  he  confirmed  certain  omissions

made  by  both  P.W.-1  and  P.W.-4  while

recording their statements before him under

Section 161 of Cr.P.C.

19) All  the  accused/appellants  were

examined under Section 313 of Cr.P.C. 

20) A-1  has  taken  a  stand  in  his  313

statement, besides denying the incriminating

materials  put  to  him,  is  that  P.W.-1  was  an

agent  of  Rose  Valley.  He  had  opened  an

account  in  Rose  Valley  through  P.W.-1.  After

his  account had become matured,  he asked

for his maturity money from him. He used to

take time and assured him that he would pay

his maturity dues to him. In this manner, he

used to seek time and sent him back on one

pretext or another for 4-5 months.  After 4-5

months, as he did not get any maturity money



18
Criminal Appeal No.40(4)/2018

from him, he went to the office of Rose Valley

in  North  Lakhimpur  and  enquired  about  his

account. He came to know from the office that

his  maturity  money had already been taken

away  3-4  months  back.  Therefore,  he  met

P.W.-1  and  raised  his  objection  before  him

regarding  his  maturity  money.  Then  an

altercation took place between him and P.W.-

1. Thereafter, P.W.-1 kicked him and threw him

in the pond. At that time, people were coming

out from the Maszid after doing Namaj. Seeing

the people coming out from the Maszid, P.W.-1

ran away from there towards the house of his

mother-in-law out of fear. He was still  in the

pond when P.W.-1 started running towards the

house of his mother-in-law. While running, he

fell  down  on  the  road  and  sustained  some

injury.

21) A-2  has  taken  a  stand  in  his  313

statement, besides denying the incriminating

materials put to him, is  that he was coming

out  from  Maszid  of  No.2  Orang  Basti  with

many  other  people.  He  came  to  know  that

some fighting had taken place between P.W.-1

and  A-1  in  connection  with  some  money

transaction between them. He saw that P.W.-1

was  running  from  the  spot  of  occurrence

towards  the  house  of  his  mother-in-law.  He

saw that while running towards the house of
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his  mother-in-law,  P.W.-1  fell  down  on  the

road. P.W.-1 had beaten up A-1 and when the

people coming out from the Maszid asked him

why  he  was  doing  so,  he  ran  towards  the

house of his mother-in-law and fell down while

going there by running. 

22) As per  A-3, he denied all the allegations

made against him.

23) Upon  perusal  of  the  available  evidence

and  materials  on  record,  it  is  revealed  that

P.W.-1, who is one of the victims of the instant

case,  has  clearly  implicated  the  accused/

appellants.  He  has  stated  that  all  the

accused/appellants assaulted him with 'lathi',

iron rod and fist blows. When P.W.-1 tried to

flee to the nearby house of his mother-in-law

i.e.,  P.W.-4,  then  one  of  the  accused/

appellants, A-2 got hold of him from behind.

Thereafter,  all  the  accused/appellants  again

started assaulting him. He has further stated

that A-1 assaulted him with rod on the wrist of

his right hand and broke the bone. While he

was  being  beaten  up  by  the  accused/

appellants,  P.W.-4  came  there  and  tried  to

stop the accused/appellants, but the accused/

appellants assaulted P.W.-4 a well and P.W.-4

also got injured in the process. 
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24) The  stand  taken  by  P.W.-1  is  also

corroborated from the stand taken by P.W.-4

and she has also reiterated the stand as taken

by P.W.-1. P.W -4 is also a victim of the instant

case and eye witness of the whole incident.

25) The  Hon’ble  Supreme  Court  while

appreciating  the  evidentiary  value  of  the

injured  witness  has  held  in  catena  of

judgments that such witness should be given

due  weightage  in  considering  the  evidence

and  generally  such  witness  is  considered

reliable.   In Abdul Sayeed v. State of M.P.

(2010)  10  SCC  259 has  held  that   “The

question of the weight to be attached to the

evidence of a witness that was himself injured

in  the  course  of  the  occurrence  has  been

extensively discussed by this Court. Where a

witness  to  the occurrence has  himself  been

injured in the incident, the testimony of such

a witness is generally considered to be very

reliable, as he is a witness that comes with a

built-in  guarantee  of  his  presence  at  the

scene of the crime and is unlikely to spare his

actual assailant(s) in order to falsely implicate

someone. "Convincing evidence is required to

discredit an injured witness". 

27.While  deciding  this  issue,  a  similar  view

was  taken  in,  Jarnail  Singh  v.  State  of

Punjab (2009) 9 SCC 719, where this Court
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reiterated  the  special  evidentiary  status

accorded  to  the  testimony  of  an  injured

accused and relying on its earlier judgments

held as under: Darshan Singh (PW 4) was an

injured  witness.  He  had  been  examined  by

the  doctor.  His  testimony  could  not  be

brushed aside lightly. He had given full details

of the incident as he was present at the time

when the assailants reached the tubewell. In

Shivalingappa Kallayanappa v.  State of

Karnataka 1994 Supp (3)  SCC 235,  this

Court  has  held  that  the  deposition  of  the

injured witness should be relied upon unless

there are strong grounds for rejection of his

evidence on the basis of major contradictions

and  discrepancies,  for  the  reason  that  his

presence on the scene stands established in

case it is proved that he suffered the injury

during the said incident. In  State of U.P. v.

Kishan Chand  (2004) 7 SCC 629, a similar

view has been reiterated observing that the

testimony of a stamped witness has its own

relevance  and  efficacy.  The  fact  that  the

witness  sustained  injuries  at  the  time  and

place  of  occurrence,  lends  support  to  his

testimony  that  he  was  present  during  the

occurrence.  In  case  the  injured  witness  is

subjected to lengthy cross- examination and

nothing  can  be  elicited  to  discard  his

testimony,  it  should  be  relied  upon  (vide
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Krishan v.  State  of  Haryana (2006)  12 SCC

459). Thus, we are of the considered opinion

that evidence of Darshan Singh (PW 4) has

rightly been relied upon by the courts below.

28. The law on the point can be summarized

to the effect that the testimony of the injured

witness  is  accorded a special  status in  law.

This is as a consequence of the fact that the

injury to the witness is an in-built guarantee

of his presence at the scene of the crime and

because the witness will  not want to let his

actual  assailant  go  unpunished  merely  to

falsely  implicate  a  third  party  for  the

commission  of  the  offence.  Thus,  the

deposition  of  the  injured  witness  should  be

relied upon unless there are strong grounds

for rejection of his evidence on the basis of

major  contradictions  and  discrepancies

therein.”

26) As far as the injury is concerned, P.W.-5,

who is the M/O in the instant case, has stated

that on 24/11/2010, he examined P.W.-1, who

was escorted by a Home Guard of Silonibari

Police Out Post. On examination, he found two

injuries i.e., swelling right forearm, size 2 x 2

and  tenderness  back  and  chest.  P.W.-1  was

advised X-Ray of right forearm A/P and lateral

view. On 25/11/2010, P.W.-1 came with X-Ray

report.  As  per  the  X-Ray  report,  there  was
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fracture of ulnar lower shaft,  as reported by

radiologist,  North  Lakhimpur.  Injures  were

fresh,  caused  by  blunt  weapon  and  were

grievous  in  nature.  Thereafter,  P.W.-1  was

referred to North Lakhimpur Civil Hospital for

further investigation and treatment.  Also it is

revealed from the evidence adduced by P.W.-5

that  he  had  also  examined  P.W.-4  on

24/11/2010 and found swelling right forearm,

size  3  x  2  and  tenderness  over  abdomen.

Although  it  is  revealed  that  the  original

medical  injury  report  was  not  in  the  case

record,  but  as  revealed  from  the  evidence

adduced  by  P.W.-6,  the  two  I/Os,  who

conducted  the  initial  investigation,  expired

and they received the  original  injury  report.

Accordingly  a  photo  copy of  the said  report

was available with case record. However, P.W.-

5  brought  the  O.P.D.  Register  of  Nowboicha

P.H.C. and from that register it  is clear from

the  relevant  entry  that  there  was  an  injury

report  against  P.W.-1.  Further  it  is  also

revealed  from  the  entry  of  the  medical

examination report of P.W.-4 available in O.P.D.

Register i.e., Ext.2 that there was two injuries,

which were indeed received by P.W.-4.

27) No  doubt  there  are  certain  omissions

made  by  both  P.W.-1  and  P.W.-4  while

recording  their  respective  statements  under
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Section 161 of Cr.P.C.  before the police.  But

such omissions are not material one and such

trivial contradictions will not go into the root

of the case.

28) Although the accused A-1 and A-2 try to

give  some  explanations  regarding  the

incident,  when  they  were  examined  under

Section  313  of  Cr.P.C.  But  they  failed  to

substantiate their  stand by way of adducing

evidence  through  any  D.W.  Therefore,  such

self serving statements  without any support

from the other D.W. will not be of any help to

buttress the claims of the accused/appellants

as  in  the  instant  case,  evidence  and  other

material available on records show that there

are many people present during the time of

incident.  

29) Thus there are clear implications against

the  accused/appellants  in  the  evidence

adduced  by  P.W.-1  and  P.W.-4.  P.W.-5  too

supports  the  injury  sustained  by  P.W.-1  and

P.W.-5. When we conjointly read the evidence

of  P.W.-1,  P.W.-4  and  P.W.-5,  the  prosecution

stand as far  as Section 341,  323 and 34 of

I.P.C.  is  proved  beyond  reasonable  doubt

against the all accused/appellants. Therefore,

the impugned judgment and order is upheld. 
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30) Now coming to the sentencing part,  the

learned  Court  below  has  convicted  the

accused/appellants  under  Section  341/34  of

I.P.C. to undergo simple imprisonment for 15

(fifteen)  days;  and  also  convicted  under

Section  323/34  of  I.P.C.  to  undergo  simple

imprisonment for 3 (three) months and also to

pay a fine of Rs.1,000/- (rupees one thousand)

only  each,  in  default  to  undergo  simple

imprisonment for another 15 (fifteen) days. As

per  Section  341  of  I.P.C.,  the  punishment

stipulated is  with simple imprisonment for  a

term which may extend to one month, or with

fine which may extend to five hundred rupees,

or with both. As per Section 323 of I.P.C., the

punishment stipulated is with imprisonment of

either  description  for  a  term  which  may

extend to one year,  or  with fine which may

extend to one thousand rupees, or with both.

In  the  instant  case,  a  appellants  are  found

guilty of assaulting victims in a public place.

Such attacks are clearly against the norms of

a civilized society.  Therefore, this Court is of

the considered opinion that the learned trial

Court has already taken a lenient view in the

instant  case and no further  leniency can be

considered  by  this  Court.  Hence,  the

punishment is also affirmed and upheld. 
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31) Accordingly,  the appeal is  dismissed  in

terms of above.

32) Send down the lower Court records along

with a copy of Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 15th day of June, 2022.

     (Syed Burhanur Rahman)   
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Md Hafiz Ali Informant/victim

PW2 Md Ali Ahmed Other witness

PW3 Md Faruk Hussain Other witness

PW4 Musstt Maleka Khatoon Eye witness/victim

PW5 Dr Kiron Ch. Chetia Medical witness

PW6 Sri Nikhil Rajkhowa Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar



28
Criminal Appeal No.40(4)/2018

2 Ext.2 O.P.D. Register

3 Ext.3 Extract copy of G.D. Entry

4 Ext.4 Sketch map

5 Ext.5 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman, A.J.S.,)
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


