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Criminal Appeal No.6(1)/2019.

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                       Addl. Sessions Judge (F.T.C.),

               Lakhimpur, North Lakhimpur.

(Date of Judgment: 06/05/2022)

Criminal Appeal No.6(1)/2019  .

(F.I.R. No.698/2015, Under Sections 448, 326, 506, 427, 380, 34 of
I.P.C., North Lakhimpur P.S.)

COMPLAINANT State of Assam.

REPRESENTED BY Mr M. P. Hazarika

ACCUSED

1) Md Jabed Ali, (A-1),
S/o Lt Abbas Ali,

2) Musstt Monuwara Begum,(A-2),
W/o Md Jabed Ali,

3) Musstt Ambia Bhuyan, (A-3),
D/o Lt Amzat Ali Bhuyan,

4) Musstt Abeda Bhuyan, (A-4),
D/o Lt Amzat Ali Bhuyan,

All are R/o Nakari Ward No.1,
P.S. North Lakhimpur,
Dist. Lakhimpur, Assam.

REPRESENTED BY Mr G. Ahmed.
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Date of Offence 10/07/2015

Date of F.I.R. 11/07/2015

Date of Charge sheet 30/09/2015

Date of Framing of Charges 23/08/2016

Date of commencement of 
evidence

08/06/2018

Date on which Judgment is 
reserved

20/04/2022

Date of Judgment 06/05/2022

Date of the Sentencing Order, if 
any

31/12/2018

Accused Details:

Rank of 

the 

Accused

Name of 

Accused

Date of 

arrest

Date of 

release on 

bail

Offence 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone

during trial

for 

purpose of 

Sec.428 

Cr.P.C.

A-1
Md Jabed 

Ali
11/07/2015 07/09/2015

U/s 448,

326,

506

I.P.C.

Acquitted N/A
58 days
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A-2

Musstt 

Monuwara 

Begum

11/07/2015 07/09/2015

U/s 448,

326,

506

I.P.C.

Acquitted N/A 58 days

A-3

Musstt 

Ambia 

Bhuyan

04/09/2015 04/09/2015

U/s 448,

326,

506

I.P.C.

Convicted

U/s 324  I.P.C.

R.I.  for  1

(one)  year,

with a fine of

Rs.1,000/-

(rupees  one

thousand)

only,  i.d.  of

payment  of

fine  to

undergo  S.I.

for  1  (one)

month.

N/A

A-4

Musstt 

Abeda 

Bhuyan

04/09/2015 04/09/2015

U/s 448,

326,

506

I.P.C.

Acquitted N/A N/A
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JUDGMENT

1) This  appeal  has  been  preferred  by  the

accused/appellants against the judgment and

order  of  conviction dated 31/12/2018 passed

by  the  learned  Judicial  Magistrate  1st class,

Lakhimpur,  North  Lakhimpur  in  G.R.  Case

No.1332/2015  convicting  and  sentencing  the

accused/appellant  A-3  to  undergo  rigorous

imprisonment for 3 (three) years, with a fine of

Rs.1,000/- (rupees one thousand) only, under

Section  326 of I.P.C. in default of payment of

fine  to  undergo  simple  imprisonment  for  2

(two)  months;  and  to   undergo  rigorous

imprisonment for 1 (one) year, with a fine of

Rs.500/-  (rupees  five  hundred)  only,  under

Section  448  of  I.P.C.,  in  default  to  undergo

simple  imprisonment  for  another  1  (one)

month;  and  also  to  undergo  rigorous

imprisonment for 2 (two) months, with a fine

of  Rs.500/-  (rupees  five hundred)  only  each,

under  Section  352  of  I.P.C.,  in  default  of

payment  of  fine  to  undergo  simple

imprisonment  for  1  (one)  month.  Also  the

accused/appellants   A-1,  A-2  and  A-4  are

convicted  and  sentenced  to  suffer  rigorous

imprisonment for  2 (two) months and with a

fine  of  Rs.500/-  (rupees  five  hundred)  only

each, under Section 352 of I.P.C., in default of

payment  of  fine  to  undergo  simple
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imprisonment for 1 (one) month; and rigorous

imprisonment  for  1 (one)  year  and a  fine of

Rs.1000/-  (rupees  one  thousand)  only  each

under  Section  448  of  I.P.C.,  in  default  to

undergo  simple  imprisonment  for  2  (two)

months.

2) The prosecution case, inter-alia, in brief, is that

on 11/07/2015, informant Md Piar Ali,  lodged

an ejahar at North Lakhimpur P.S. alleging that

on 10/07/2015 at about 6:30 PM, while he was

not at home and his wife along with their two

children were at  home,  the accused persons

unlawfully entered into his rented house and

attacked his  wife  with  sharp  weapon due to

which, his wife fell  down on the ground. The

accused  persons  also  threatened  his  sons,

damaged  his  household  articles,  snatched

away two gold rings from the hands of his wife

and had left that place taking away Rs.8,500/-

(rupees  eight  thousand  five  hundred)  only,

which was kept under his bed. On his return to

home, he found his wife lying on the ground

smearing with blood.

3) On  the  basis  of  said  ejahar,  a  case  was

registered vide N.L. P.S. Case No.698/2015 dtd.

11/07/2015,  under  Sections  448,  326,  506,

427,  380,  34  of  I.P.C.  and  then,  the  police

started investigation into it. On completion of

the investigation of the case, police submitted
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the charge-sheet against the accused persons

namely,  A-1, A-2, A-3 and A-4 under Sections

448, 326, 506, 34 of I.P.C.

4) On  appearance  of  the  accused  persons,  the

learned  trial  Court  framed  charges  under

Sections  448,  326  and  506  of  I.P.C.  against

them, the same were over  and explained to

them to which they pleaded not guilty.  

5) During  trial  prosecution  has  examined  as

many  as  6  (six)  witnesses.  The  accused

persons were examined under Sections 313 of

Cr.P.C. The pleas of the accused persons were

of  total  denial  and  adduce  evidence  of  one

witness in defence.

6) The  learned  trial  Court  upon  perusal  of  the

case record and after hearing the arguments

of both sides, passed the impugned judgment

and  order  convicting  and  sentencing  the

accused/appellants as aforesaid.

7) On  being  aggrieved  with  the  judgment  and

order of conviction passed by the learned trial

Court, the present appeal has been preferred

by the accused/appellants on the grounds that

the  impugned  judgment  and  order  of

conviction and sentence is  erred both in law

and  facts  without  proper  appreciation  of

evidence on record. It is also stated that the

impugned judgment is illegal  ab initio in view
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of  the  fact  that  only  the  material  evidence

stated by the prosecution witnesses are taken

into consideration, which are not stated before

the  I.O.  at  the  time  of  recording  the

statements under Section 161 of Cr.P.C.  There

was no single independent witness to support

the prosecution case. Further there were two

consecutive  F.I.R.  filed  by  one  Eden  Ali  over

telephonic  message  on  10/07/2015  and

another  one  filed  by  Piar  Ali  on  11/07/2015

after lapse of 12 hours. Also it is stated that

there  were  two medical  reports  collected  by

the  I.O.  on  01/08/2015  and  another  was

collected on 06/08/2015. Patient was referred

to G.M.C.H. for further treatment, but no report

of G.M.C.H. was produced. Nature of injury was

kept reserved by the doctor. Defence could not

examine the doctor due to the sudden demise

and  therefore  the  learned  trial  Court  cannot

draw the presumption with the injury suffered

is  punishable  under  Section  326  of  I.P.C.

Further D.W.-1 Smt Babita Roy Gupta  was the

only  independent  witness  who  saw  the

occurrence  from  beginning  to  end.  Her

evidence was recorded by the I.O., but failed

to  cite  as  witness  in  the  instant  case.

Therefore,  the  judgment  and  order  of

conviction  and  sentence  is  too  high  and

excessive and accordingly it is prayed that the
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impugned  judgment  and  order  may  be

interfered by this Court and may be set aside.

8) On  the  backdrop  of  foregoing  arguments

advanced  by  the  learned  counsels  of  both

sides,  now  let  us  have  a  scrutiny  on  the

evidence on record, on the basis of which the

learned trial Court has recorded the conviction.

                               Point to be determined

9) Now  the  question  to  be  decided  by  this

appellate  Court  is  that  whether  the  learned

Court  below  correctly  appreciated  the

evidence  available  on  record  and  convicted

the  accused/appellant  A-3  guilty  under

Sections  448,  326  and  352  of  I.P.C.  and

convicted the rest of the accused/appellants A-

1, A-2 and A-4 under Sections 448, 352 and 34

of I.P.C. 

       Discussion, decision and reason thereof.

10) Now  let  us  have  a  scrutiny  of  the

evidence  available  on  record.  P.W.-1

(informant-cum- husband of the victim)  stated

that  at  the time of  the incident,  he was the

tenant  of  the  accused  persons  A-3  and  A-4.

The other accused persons A-1 and A-2 resided

in the adjacent rented house of the accused

persons A-3 and A-4. The incident occurred on

10/07/2015,  at  about  6:30 PM,  at  his  rented

house.  At  that  time,  he  was  at  his  shop
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situated near Mid Town Hospital, at a distance

of  less  than  ½  km  from  his  residence.  His

youngest  son  namely,  Md  Rakibul  Ali  came

running to his shop and told him that P.W.-1‘s

wife was murdered by the accused person A-3

by inflicting 'dao' blows. Thereafter, he rushed

to his rented house and saw some local people

were gathered there. He saw his wife, Musstt

Rahima Begum lying on the floor of his house

and blood was oozing out from her wounds. He

also  stated  that  the  police  reached  at  the

place  of  occurrence  and  sent  his  wife  to

Chaboti Civil Hospital in a Tempo, wherein his

wife had been undergoing medical treatment

for  7/8  days.  He  further  stated  that  the

accused persons had cut near the left knee of

his wife and two of her nerves were also cut,

for which his wife had to undergo operation at

Saumerpith  Hospital,  as  required  facility  was

not available at the Civil Hospital. On the very

day of the incident, he lodged the case. 

11) In  his  cross-examination,  P.W.-1  has

stated that he lodged the F.I.R. on 11/07/2015,

but he deposed in his examination-in-chief that

he lodged the F.I.R. on 10/07/2018. He further

stated that he lodged the case at around 12

PM on 11/07/2018. It is also stated that F.I.R.

was not scribed by him and the actual person

who  authored  the  F.I.R.  did  not  put  his
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signature on the said F.I.R. nor any certificate

was  given  that  the  content  of  the F.I.R.  was

read over to him and explained to him. He also

stated that he did not mention any cause of

delay in lodging the case. He admitted that he

did not see the alleged incident with his own

eyes  and  he  was  at  his  shop  at  that  time.

Thereafter,  he  denied  all  the  suggestions

made  to  him.  He  also  stated  in  his  cross-

examination  that  he  is  not  sure  whether  a

verbal altercation took place between accused

A-2 and his wife. He also stated that when he

reached  the  alleged  place  of  occurrence,  he

saw D.W.-1 was showering water on the head

of his wife. Further he admitted that he cannot

remember the content of F.I.R.

12) P.W.-2 stated that  his father  lodged this

case against the accused persons and knows

the accused persons. He used to reside at the

rented house of the accused persons A-3 and

A-4.  The  accused  persons  A-1  and  A-2  also

resided  at  that  campus. On  the  day  of

occurrence i.e., on 10/07/2015 in the evening

he was  at  his  home.  At  that  time,  while  he

along with his brother Md Rafibul Ali  and his

mother, Musstt Rahima Begum were watching

Television, the aforesaid four accused persons

entered  inside  their  house  and  rolled  his

mother  down to the floor from the chair.  He
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and his brother could not save his mother and

then, his brother Md Rakibul Ali went to call his

father. Thereafter, the accused A-3 inflicted a

cut injury on the left leg of his mother with a

“Noluwa Kotari”. The accused persons had left

the  place  of  occurrence  before  his  father

reached at home. When his father arrived at

home, he found his mother lying on the floor.

The police also visited the place of occurrence.

Thereafter,  his  father  lodged  this  case.  He

further stated that his mother was brought to

the hospital  by police.  The villagers came to

their house and saw the incident. His mother

was undergoing medical treatment for 8 days

and  later  on,  his  mother  was  shifted  to

Saumerpith  Hospital  for  better  treatment,

wherein  she  was  undergoing  medical

treatment for 3 days, including the operation

of her injuries. He also stated that the landlord

i.e A-3 and A-4 asked them to leave the rented

house.

13) In  his  cross-examination,  P.W.-2  has

deposed  that  accused  persons  had  no

animosity prior to this incident. He also stated

that  one  Bihari  lady  lived  inside  the  same

campus, but he failed to recall her name. He

denied all the suggestions put by the defence

including  the  one  that  his  mother  angrily

kicked at the showcase and got injury by the
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broken  glasses.  He  also  deposed  that  he

cannot say about the people who visited his

house to witness the incident.  The Bihari lady

also had not seen the incident. She came after

the incident and showered water on the head

of  his  mothers  seeing  her  lying  in  injured

condition. Further P.W.-2 admitted in his cross-

examination that it is a fact that he had not

stated to the police that as the treatment was

not good there, so his mother was shifted to

Saumerpith Hospital. Further, it was not stated

by him to the police that she was admitted at

Saumerpith for 3 days and thereafter, she was

sent to his house and then she was treated at

her  house  for  10  days.  Further,  he  has

admitted  that  he did  not  state to  the  police

that  thereafter  his  mother  was  operated  at

Saumerpith Hospital and admitted there for 3

days and thereafter she was brought back to

house.  That  apart,  P.W.-2  in  his  cross-

examination has also accepted that he did not

state to the police that the land lady A-3 told

them to leave the rented house. 

14) P.W.-3  stated  that  the  incident  occurred

about 3 ½ years back at about 6:30 PM, at the

house  of  the  informant,  situated  at  Nakari

Ward No.3. At that time, he was going towards

the town from Chaboti and he heard hue and

cry and saw a crowd on the road in front of the
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house of the informant. He went to the place

of  occurrence  and  saw  the  victim  Musstt

Rahima Begum, wife of Md Piyar Ali, lying on

the floor, inside her house with bleeding from

her left leg. On being asked, the children of the

victim,  who  were  present  at  the  place  of

occurrence,  informed  him  that  A-3  and  A-4

inflicted cut injury upon their mother,  Musstt

Rahima Begum. Thereafter, the police came to

the  place  of  occurrence.  The  victim,  Musstt

Rahima Begum was taken to the Civil Hospital

and  he  accompanied  her  along  with  other

persons to  the Civil  Hospital.  Thereafter,  the

police recorded his statement.

15) In  his  cross-examination,  P.W.-3  has

deposed that he cannot remember the date of

alleged incident,  but  the same was occurred

between 6:30 - 7 PM. He also stated that he

had good relationship with the informant and

his wife as neighbours and they often used to

visit each other’s house. He further stated that

the  place  of  occurrence  is  situated  at  the

distance of 300 to 400 meters from his house

and he was on the road at the time of alleged

occurrence and was going towards the market.

Then he saw the crowd in front of the house of

informant and he saw the door of the house

was  open.  Thereafter,  he  admitted  certain

omission  made  by  him  while  recording  his
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statement before the police under Section 161

of Cr.P.C.

16) P.W.-4  is the injured victim of the instant

case   stated  that  she  knows  the  accused

persons, A-1 and A-2 , who resided in the same

compound  of  their  rented  house.  The  other

accused  persons  A-3  and  A-4  are  the

daughters of the landlord of their rented house

in  which  they  were  staying.  The  incident

occurred  in  the  year  2015  at  about  6:00  to

6:30 PM at the rented house where she was

staying. She also stated that all  the accused

persons had entered into her house and pulled

her from the chair.  She fell  on the floor and

then,  the  accused A-3 inflicted  cut  injury  on

her left knee with a “Noluwa Kotari” and she

became  unconscious.  Her  sons  namely,  Md

Rafiqul  Ali  and  Md  Rafibul  Ali,  who  were

present  at  the  time  of  occurrence,  tried  to

resist  the  accused  persons  from  pulling  her

outside  of  her  house.  Thereafter,  her  sons,

raised hue and cry and she was lying on the

floor having bleeding from the cut injury. She

further  stated that  she could remember  that

one girl named Babita (D.W-1), who was also a

tenant under the accused persons A-3 and A-4,

was  showering  water  on  her  face.  She  was

brought  to  the  Chaboti  Medical  wherein  she

was undergoing medical treatment for 9 days.
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The  police  visited  the  medical  and  recorded

her  statement.  She  was  again  referred  to

Saumerpith  Nursing  Home  for  better

treatment. During her medical examination, it

was  found  that  her  nerve  was  cut  and  her

knee was operated there. The joint of her knee

get dislocated due to that injury.  

17) In  her  cross-examination,  P.W.-4  has

stated that she cannot remember the date of

alleged  incident,  but  it  was  occurred  in  the

month of 'Ramjan'. They were staying at the

rented house of the accused persons A-3 and

A-4. Co-accused A-1 and A-2 stayed in another

part of the same rented house. They share the

same baranda and structure of the house like

barracks  and  one  wall  separated  the  two

houses.  She also stated that she cannot say

whether  there  was  any  quarrel  took  place

between her son and the son of A-2 at the day

time of  alleged occurrence.  Further,  she  has

stated  in  her  cross-examination  that  she

cannot  say  whether  A-2  invited  accused

persons A-3 and A-4 to have betel nut or not

and whether A-4 went back to her residence

leaving D.W-1 and A-3 at the residence of D.W-

1  or  not.  Further,  she  has  denied  all  the

suggestions  made  to  her  by  the  defence

including  one  that  it  is  not  a  fact  that  she

kicked her showcase in anger and she got the
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cut  injury  at  her  knees.  Further,  she  has

admitted  that  it  is  a  fact  that  D.W-1  was

showering  water  on  her  face  when  she  was

injured. She also admitted that she along with

her  family  stayed  in  the  rented

accommodation of the accused A-3 and A-4 for

9  years.  Moreover,  she  also  stated  in  her

cross-examination that when she was admitted

at  the  medical  after  the  alleged  incident,

police took Rs.5,000/-  (rupees five thousand)

only from her husband Piar Ali and delivered it

to  the  accused  persons  A-3  and  A-4  as  her

house  rent.  She  has  also  admitted  the

suggestion that she did not state to police in

her statement recorded under Section 161 of

Cr.P.C.  that  all  the  four  accused  persons

entered  into  her  house  and  they  pulled  her

from her chair. Then she has admitted in her

cross-examination that she did not state to the

police  in  her  161  Cr.P.C.  statement  that  she

remember  one  girl  named  Babita,  who  was

also  a  tenant  at  the  rented  house  of  the

accused persons A-3 and A-4 , was showering

water on her face. Further, she has admitted

that  she  did  not  state  before  the  police

regarding  her  medical  treatment  at

Saumerpith  nursing  home  for  better

treatment.  She  also  stated  that  she  has

medical  documents  that  she  was  treated  at
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Saumerpith Hospital, but those documents are

not submitted in this case.

18) P.W.-5  stated  that  he  knows  the

informant,  Md  Piar  Ali,  who  had  a  cycle

repairing shop near his house. He has seen the

accused persons earlier and their houses are

situated at a distance of 200 meter from his

residence,  but  he  had  never  talked  to  them

earlier.  On  the  day  of  occurrence,  about  4

years  back,  in  the  evening  time,  the  victim

Musst. Rahima Begum returned home from his

house  after  taking  Rs.3000/-  (rupees  three

thousand) only that he had to pay her. When

he visited the market in that evening at about

7:00 PM, his wife made a phone call  to him

and informed him that some quarrel had taken

place  between  Musstt  Rahima  Begum  and

some people. Thereafter, he visited the house

of  Musstt.  Rahima Begum at  about  8:30  PM

and he found that Musstt Rahima Begum was

not present in her house. He also saw blood

strains in the floor of the drawing room of the

informant. He further stated that about 10/15

people  were  also  gathered  at  the  place  of

occurrence, from whom he came to know that

the  victim  had  quarreled  with  the  nearby

tenants and she had sustained cut  injury on

her  leg  and  the  victim  had  already  been

admitted  at  North  Lakhimpur  Civil  Hospital.
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Thereafter,  he went  to  the civil  hospital  and

found  Musstt  Rahima  Begum  being  treated

there  and  Musstt  Rahima  Begum  was

unconscious at that time. Md Piar Ali was also

busy in treatment of Rahima Begum.  Later on,

he  heard  from  the  victim  Musstt  Rahima

Begum  that  her  landlord  and  neighboring

tenants had inflicted cut injury on her leg.

19) In his cross-examination, P.W 5 has stated

that police did not record his statement and he

did not see the alleged incident with his own

eyes. He also stated that he saw the glass of

showcase, which was kept at the drawing room

of the informant, was broken at the time when

he visited the place of occurrence.  However,

he  cannot  say  how  the  glass  of  the  said

showcase was broken. He further stated that

he knows that the informant have not paid his

monthly rent for his rented premises for a few

months prior to the alleged incident. 

20) P.W.-6 S.I. of police (I.O.), stated that on

10/07/2015, he was on duty as A.S.I. at North

Lakhimpur police station. On that day, the O.C.

of North Lakhimpur P.S. received a telephonic

information  from one  Md Eden  Ali  that  near

Nakari Masjid, at the rented premise owned by

A-3,  the  landlady  and  the  other  tenants

inflicted a cut injury to another tenant and she

was  lying  in  grievous  condition.  Thereafter,



19
Criminal Appeal No.6(1)/2019.

G.D.  Entry  was  made  vide  No.423/15  dated

10/07/2015  and  then, he  was  endorsed  to

investigate into the case. During investigation,

he visited the place of occurrence and found

the victim Musstt Rahima Begum, wife of Md

Piar  Ali  was  lying  in  injured  condition  with

bleeding. He immediately referred her to the

North  Lakhimpur  Civil  hospital.  The

neighboring people had handed over him the

accused persons A-1 and A-2 and he brought

them  to  police  station.  On  11/07/2015,  the

informant Md Piar Ali lodged an Ejahar against

the accused persons A-1, A-2, A-3 and A-4. On

receipt of the same, the O.C. North Lakhimpur

P.S., S.I. - S.N. Sarmah registered a case vide

N.L.P.S.  Case  No  698/2015,  under  Sections

448,  326,  506,  427,  380,  34  of  I.P.C.  and

endorsed  him  for  investigation. Ext.1  is  the

Endorsement  order.  Ext.1(1)  is  the  seal  and

signature of then O.C., Sri S.N. Sarmah, which

he  knows  and  identifies  his  signature.  On

11/07/2015, he visited the place of occurrence

and he prepared the sketch map.  Ext.2 is the

sketch  Map  and  Ext.2(1)  is  his  signature

thereon.  He  recorded  the  statement  of  the

informant,  Md  Piar  Ali  and  other  witnesses

namely,  Md  Rafkul  Ali,  Md  Amanur  Rahman

and Md Eden Ali under Section 161 of Cr.P.C.

He could not find out the accused persons A-3

and A-4 at their residence and he recorded the
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statements of the accused persons, A-1 and A-

2 under Section 161 of Cr.P.C. and thereafter

arrested  them and  forwarded  them to  Court

with prayer  to  send them on police remand.

On 12/07/2015, he recorded the statement of

the  victim  Musstt  Rahima  Begum  under

Section  161  of  Cr.P.C.  He  made  several

attempts to apprehend the accused persons,

A-3  and  A-4  but  could  not  find  them.  He

collected  the  medical  report  on  06/08/2015.

Ext.4 is the medical report collected by him,

and issued by one Dr Bipul Roy. He also stated

that Dr Bipul Roy had expired about one year

back,  and he could  identify  the  signature  of

said Doctor vide Ext.4(1) thereon. The victim

was referred to Guwahati for higher Treatment,

but  they  could  not  go  there.  The  accused

persons A-3 and A-4 appeared on 10/08/2015

with copy of order passed by Hon’ble District

and  Session  Judge  to  release  them  on

anticipatory  bail.  Accordingly,  he  released

them on bail. Thereafter, on completion of the

investigation,  he  found  sufficient  materials

against  the  four  accused  persons  and

accordingly, submitted charge sheet being No.

489/2015  dated  30/09/2015  under  Sections

448, 324, 506, 34 of I.P.C. against them.  Ext.5

is  the  Charge-  sheet  and  Ext.5(1)  is  his

signature thereon. 
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21) In  his  cross-examination,  P.W.-6  has

stated that the alleged occurrence took place

on 10/07/2015, at 6:30 PM and the F.I.R. was

lodged on 11/07/2015, at about 11:30 AM and

there  was  no  explanation  mentioned  in  the

F.I.R. for lodging the case after 12 hours. P.W.-6

in his cross-examination has stated that it  is

not a fact that he did not record the statement

of  Eden  Ali.  He  also  stated  that  he  did  not

seize the alleged weapon used for  the case.

P.W.-6  admitted  that  he  did  not  record  the

statement of Babita Roy in the case. He also

stated that the sons of the informant namely,

Md Rafiqul Ali and Md Rakibul Ali were present

as per the F.I.R., but he did not make Rakibul

Ali as witness in this case. He has also stated

that the nature of injury was not explained in

the medical report. Then he confirmed certain

omissions made by P.W.-1,  P.W.-2,  P.W.-3 and

P.W.-4 while recording their statements under

Section 161 of Cr.P.C.

22) The  accused  persons  were  examined

under Section 313 of Cr.P.C. Accused A-2 has

taken a stand that she came to learn from her

children that when she returned from my work

at the evening,  that they had a quarrel  with

the  sons  of  the  victim.  She  scolded  her

children. She requested the accused persons,

A-3 and D.W 1 to have betel nut. At that time,
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the  victim  Rahima  started  scolding  her.

Rahima  pulled  her  holding  her  hair  and  she

pushed her to the ground. The land lady A-3

and D.W.-1 rescued her and they left. At that

time, she heard a sound from the house of the

informant.  Later  on,  she  came to  know that

Rahima  had  sustained  a  cut  injury.  Police

caught  her  and  took  her  to  the  North

Lakhimpur Police Station. 

23) The  stand  taken  by  the  accused  A-1

against the incriminating questions put under

Section 313 of Cr.P.C. is of total denial. 

24) Accused  A-4  too  denied  all  the

incriminating  questions  put  to  her  under

Section 313 of Cr.P.C. She has stated that at

the  time  of  incident  Babita  (D.W.-1)  was  at

their beauty parlour. She told her to close the

beauty parlour situated adjacent to the house

of  the  victim.  She  did  not  hear  even  if  any

quarrel happened. 

25) Accused A-3 also denied the allegations

made  against  her  when  she  was  examined

under Section 313 of Cr.P.C. She has taken a

stand that A-1 and A-4 were not present. A-2

offered her betel nut. The victim attacked A-2

and pulled her hair. Her sister left after closing

the beauty parlour.  One Bobita (D.W-1),  who

stayed  at  their  rented  premises  sometime
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works in their parlour,  was also present with

them. Further, she has stated when examined

under  Section  313  of  Cr.P.C.  that  they  had

never  entered  into  the  victim’s  house  nor

inflicted cut injury upon the victim. There was

a quarrel  took place between the children of

the  victim and  the  accused  person  A-2.  A-2

was scolding her  children,  when she learned

about  it.  A  verbal  altercation  took  place

between A-2  and the  victim.  She along with

D.W.-1 were there. She told them not to fight.

Rahima Begum  pulled  the accused persona

A-2,  holding her  hair  to  the threshold of  her

house. She along with D.W.-1 tried to intervene

and  rescue  A-2  from  the  victim,  Rahima.

Rahima called her sons, namely Rafiqul, who

was a student of Class-VI and Rakibul, who was

a student of Class-V to beat me and Bobita.

Victim party  actually  assaulted them holding

glass and stick. The accused person A-2 and

the victim Rahima left the place of occurrence.

She heard a sound of  'bang'.  She  does not

know anything thereafter.  She left  thereafter.

Later  on,  she learned from D.W.-1   that  the

victim  Rahima  sustained  cut  injury  in  the

broken glass of the showcase of her house.

The  victim  Rahima  and  her  husband

(informant), Md Piar Ali were trying to illegally

dispossess them and posses the land, where
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they were residing. They did not pay rent for

several  months.  The  police  recovered

Rs.12,000/-  (rupees  twelve  thousand)  only

from them and handed over to them. As she

had told them to vacate the premises, so they

lodged  this  fabricated  case  against  them  to

give them a lesson.

26) Defence in order to demolish the stand of

the prosecution has made Smt Babita Gupta as

D.W.-1.  D.W.-1 stated that  she knows all  the

accused persons.  She has been living in the

rented house of the accused persons namely,

A-3 and A-4 for many years. A-1 and A-2 also

stayed  at  the  rented  house  of  the  accused

persons namely A-3 and A-4.  She knows the

informant Md Piar Ali who was also a tenant of

the  accused persons  A-3  and A-4.  Presently,

she  shifted  from  the  house  of  the  accused

persons. The incident occurred on 10/07/2015

at the evening at the courtyard of the rented

houses of Musstt Rahima Begum and Md Piar

Ali.  She  and  A-3  were  sitting  in  the  beauty

parlour  situated  near  the  alleged  place  of

occurrence.  There  was  a  quarrel  took  place

between  the  children  during  day  hours.  The

parents were not present in their residence at

that time. The children reported the matter to

their mothers Musstt Rahima Begum and A-2

when they returned in the evening. She also
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stated that Musstt Rahima Begum pulled the

hair  of  A-2  at  that  time.  She  saw  the  said

incident from the outside of parlour when she

came out to wear her slipper. When the victim

Musstt  Rahima Begum and A-2  did  not  stop

their fighting, then one Md Amanur called the

police. The quarrel had taken place at outside

the  threshold  of  the  house  of  Rahima.  The

accused persons did not enter into the house

of the informant. Thereafter, A-3 and A-4 left

the place of occurrence. She entered into the

house of  the informant  and saw that  Musstt

Rahima Begum was lying on the broken glass

pieces  of  her  showcase.  She  saw  that  the

victim had a simple cut injury on her right foot.

She tried to wrap the same with a cloth, but

she did not allow her. The children of Rahima

told her to pour water on her and she showed

water on her head with her finger. Thereafter,

she  left  the  place  of  occurrence.  The  police

recorded  her  statement  on  12/07/2015.  The

statement of the informant and his both sons

were also recorded. 

27) In  her  cross-examination,  D.W.-1  has

stated that she has been staying in the house

of the accused persons for last 7/8 years and

they share close and intimate relationship. She

also stated that she has not deposed falsely to

save the accused persons with whom she had
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very  good  relationship.  She  further  deposed

that she worked in their beauty parlour for 3

months. The beauty parlour and the house of

the  victim  are  adjacent  to  each  other.  She

further  stated that  she poured water  on the

informant  when  she  was  injured.  Then  she

denied  all  the  suggestions  made  by  the

prosecution.

28) From the perusal of the record, the first

thing  which  is  very  clear  is  that  there  were

certain  lapses  made  by  the  investigating

authority. From the record, it is revealed that

both the sons of the victim P.W.-4 were present

in the place of occurrence. But, I.O. has failed

to record the statement of other son i.e., Md

Rabikul  Ali.  Rafiqul  Ali  adduced  evidence  as

P.W.-2.  But,  the  other  son  Rabikul  Ali  is

somehow  not  made  the  P.W.  to  adduce

evidence  before  this  Court.  That  apart,  the

whole  incident  is  replete  with  various

allegations and counter allegations from both

the  sides.  Therefore,  it  was  incumbent  upon

the  I.O.  to  record  the  statements  of  other

neighbors  who  might  have  put  some  light

regarding  the  actual  incident.  It  is  also

revealed that although there were references

of Bihari lady in the evidence adduced by both

P.W.-2  as  well  as  the  victim  P.W.-4,  but  the

reason best known to the I.O.,  the statement
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of the said bihari lady was also not recorded.

Later  on,  the  defence  side  adduced  her

evidence  as  D.W.-1.  Further,  there  was  non

examination of  any officials/doctors  from the

concerned  medical  hospital  to  identify  the

signature of Dr Bipul Roy who expired during

the  course  of  trial.  In  absence  of  any  other

medical  officer  to  identify  his  signature  as

appended  by  the  said  Dr  Bipul  Roy  in  the

medical report, which was exhibited as Ext.4,

the I.O. himself identified the signature of the

said  doctor.  Therefore,  Ext.4  i.e.,  medical

report,  which  is  very  vital  for  convicting  a

person under Section 326 of I.P.C., is also not

proved in proper manner. 

29) No doubt the victim as P.W.-4 has clearly

implicated  all  the  accused  persons.  She

deposed that all four accused persons entered

to  her  house and pulled  her  from her  chair.

Then  she  went  on  to  implicate  accused  A-3

stating that she inflicted cut injury on her left

knee  with  a  'naluwa  katari'.  Thereafter,  she

became unconscious. She further deposed that

her both sons namely, Rafiqul Ali and Rabikul

Ali who were present at the time of occurrence

tried to  stop the accused persons who were

pulling her to outside of her house. She also

remembers that one girl named Babita (D.W.-

1)  was  showering  water  on  her  face.  While
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appreciating  the  evidentiary  value  of  the

injured  witness  it  is  well  settled  that  such

witness  should  be  given  due  weightage  in

considering the evidence and generally  such

witness is considered reliable.

30) Further, there is a corroboration made by

her son who adduced evidence as P.W.-2. It is

important  to  mention  herein  that  during  the

time of adducing evidence the age of P.W.-2 is

stated to be as 16 years. Therefore, the age of

P.W.-2  during  the  date  of  occurrence  in  the

year  2015  must  be  about  13  years.  He  has

stated  that  all  four  accused  persons  came

inside their house and they rolled her mother

down to the floor from the chair. He also went

on  to  depose  that  accused  A-3  inflicted  cut

injury  on  the  left  let  of  her  mother  with  a

'naluwa  katari'.  Therefore,  considering  the

evidence adduce by both P.W.-4 and P.W.-2,  it

is abundantly clear that A-3 had inflicted a cut

injury on the body of the victim. 

31) However,  it  is  yet  to  be  ascertained

whether that cut injury is  sufficient to cause

grievous  hurt  by  the  dangerous  weapon

(naluwa  katari).  I  have  perused  the  injury

certificate which is exhibited as Ext.4.  In the

said  injury  certificate,  it  is  stated  that  there

were  swelling,  abrasion  and  deep  incised

looking wound on left knee on the body of the
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victim.  In  the  opinion  part,  it  is  stated  that

“The type of weapon is supposed to be by a

sharp  cutting.  She  was  treated  thereafter  in

civil  hospital  with  conservative  management

but  her  swelling was not  subsided.  She was

suspected of having tendon injury so she was

referred  to  orthopedic  department  G.M.C.H.

The nature of injury is reserved for orthopedic

surgeon”. It is pertinent to mention herein that

Dr  Bipul  Roy  who  issued  the  said  medical

certificate  could  not  adduce  any  evidence

before  this  Court  as  he  expired  during  the

pendency  of  the  trial.  No  further  medical

report is on record to substantiate about the

nature of injury received by the victim person. 

32) From the evidence of P.W.-2, it is revealed

that her mother was admitted at Civil Hospital

for  8  days.  Thereafter,  she  was  shifted  to

Saumerpith Hospital.  She was at  Saumerpith

Hospital  for  3  days  and  thereafter  she  was

sent  to  their  house.  She was  treated  at  the

house  for  10  days  and  thereafter,  she  was

operated at Saumerpith Hospital and admitted

there for 3 days. Then she was brought back to

the  house.  P.W.-4,  on  the  other  hand,  has

submitted  that  she  was  brought  to  Chaboti

Medical  and  she  was  admitted  there  and

treated there for 9 days. She was referred to

Saumerpith  Nursing  Home  for  better
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treatment.  During  medical  examination,  it  is

found that  her  nerve was cut  and knee was

operated. The joint of her knee got dislocated

due  to  that  injury.  However,  in  her  cross-

examination P.W.-4 has stated that the medical

documents  of  her  treatment  at  Saumerpith

Hospital  are  not  submitted  in  this  case.

Therefore, as far as the injury is concerned no

concrete  information was rendered regarding

the nature of injury received by the victim in

the injury report which was exhibited as Ext.4

That  apart,  no  medical  documents  regarding

the  treatment  at  Saumerpith  Hospital  was

submitted before this Court. 

33) Therefore,  when  the  concerned  doctor

has  failed  to  give  his  opinion  regarding  the

nature  of  injury  i.e.,  whether  the  injury  was

simple  or  grievous,  this  Court  cannot

substitute  its  own  opinion  by  usurping  the

functions of an expert. There is no document

as  far  as  the  treatment  taken  in  the

Saumerpith Hosptial. Moreover, the number of

days that the victim was admitted at the Civil

Hospital at Chaboti is also not clear. Therefore,

it is very difficult for this Court to view that the

injury  comes  within  the  definition  of  Section

320 of I.P.C. i.e., grievous hurt. Therefore, the

benefit ought to be given to the accused A-3

and this Court is  of  the view that instead of
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Section 326 of I.P.C., ingredient of Section 324

is  proved  beyond  reasonable  doubt  by  the

prosecution  and accordingly the punishment

as far  as Section 326 of I.P.C.  is  modified to

Section 324 of I.P.C., which is to be awarded to

the accused A-3. 

34) Now,  this  left  us  with  the  remaining

punishment that was awarded to all  the four

accused i.e.,  under  Sections 448 and 352 of

I.P.C.  Although  all  the  four  accused  are

convicted  under  these  two  Sections,  but

Section  34  of  I.P.C.  is  not  specifically

mentioned in the Charge framed by the Court .

It is found from the impugned judgment  that

A-3  was held guilty of offence under Sections

326, 448, 352 of I.P.C. The other three accused

A-1,A-2  and  A-4  are  found  guilty  of  offence

punishable  under  Sections  352,  448,  34  of

I.P.C. However, from the Charges as formulated

under  three  heads,  it  was  found  that  the

charges were framed under Sections 448, 326,

506 of I.P.C. on 23/08/2016. However, the word

‘in  furtherance  of  common  intention’  is

mentioned  in  the  formulation  of  Charge  but

specifically section 34 I.P.C. is not mentioned.

It  is  well  settled  that  the  accused  must  be

given  sufficient  information  regarding  exact

sections of I.P.C. under which the offence are

charged against them and subsequently tried
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them on the basis of those Charges. But this

court  has  found  from  the  Charges  that  ‘in

furtherance  of  common intention’   phrase  is

mentioned and, therefore, it can be held that

no prejudice is caused to the accused persons

and accordingly the trial is not vitiated.  

35) From  the  evidence  available  on  record,

there is  no conclusive proof to show that all

the four accused people criminally trespassed

the  residence  of  the  victim  person  and

assaulted her. As far as the sketch map duly

exhibited as Ext.3, house of 'A' is mentioned

as  place  of  occurrence  and  rented  house  of

Piar Ali. 'D' and 'E' are located adjacent to 'A'

and are the residence of Md Moni Ali and Md

Mojid Ali. 'C' is the residence of Lt Amjed Ali.

Therefore, from the sketch map, it can be seen

that the residence of ‘A’ is surrounded by the

three houses and from the evidence available

on record it is found that the factum of house

trespass is  not proved with certainty  in  the

sense that both P.W.-2 and P.W.-4 stated that

incident  took  place  inside  their  house.

However, D.W.-1 on the other hand has clearly

stated that a quarrel took place at outside the

threshold of the house of Rahima i.e., victim.

She  also  stated  that  the  accused  person

present in the dock did not enter in the house

of the informant.  
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36) Moreover, this Court cannot close its eyes

regarding  the  allegation  of  certain  incident

which occurred just before the actual incident

that happened in the evening. Under section

313 of Cr.P.C. the consistent stands taken by

the accused persons that there was a quarrel

which took place between the children of the

victim Rahima and the accused persona A-2,

there was a verbal altercation that took place

between  A-2  and  the  victim.  D.W.-1  Babita

Gupta  was  also  present  during  that  time.  In

fact D.W.-1 tried to  intervene along with the

accused A-3 and tried to pacify  them. When

the victim and A-2 did not stop the fight, then

police was called for.  Therefore,  it  may be a

case that the incident might have taken just

outside  the  rented  residence  of  victim and

there may be some altercation took place just

outside the rented accommodation of  victim. 

37) The  charge  under  Section  448  of  I.P.C.

are,  therefore,  liable  to  fail  in  the  facts  and

circumstances  of  the  case,  since  the

foundation of the allegation has shaken due to

contrary  evidence  placed  on  record.  Under

such  circumstances,  the  allegation  of  house

trespass, liable to be shrouded with suspicion

and  the  charge  is  liable  to  fail.  The

accused/appellants,  in  the  circumstances,  is

entitled  to  get  the  benefit  of  doubt.  The
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prosecution has failed to prove the allegation

made under Section 448 of I.P.C. and all  the

accused persons are hereby acquitted for the

offence charged under Section 448 of I.P.C. 

38) Therefore, now we are left  with the last

charge  i.e.,  Section  352  of  I.P.C.  From  the

evidence available on record no doubt P.W.-2

and P.W.-4 have implicated all the four accused

persons in the said evidence. But, except the

allegation  made  against  the  accused  A-3

regarding the assault made to the victim with

'naluwa  katari',  no  specific  allegation  was

attributed  to  each  of  the  accused  persons.

Both of them had only stated that all the four

accused  came  inside  their  house  and  they

pulled down the victim from the chair. But, this

Court  had  already  rejected  allegation  made

under Section 448 of I.P.C. From the evidence

available on record, it can be seen that there

might  be  some  quarrel  which  took  place

between  the  children  during  the  day  hours.

Children reported the matter to their mothers

Rahima  and  A-2  and  there  may  be  some

altercation between Rahima and A-2 because

of  quarrel  that  happened  between  their

children. This stand is also corroborated from

the  evidence  adduced  by  D.W.-1.  Regarding

the  fight  between  the  children,  the  accused

too had taken the same stand under Section
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313 of Cr.P.C. Therefore,  there is a plausible

counter  allegation  made  by  the  accused  as

well as D.W.-1. D.W.-1 is not related with the

accused  person  and  also  she  was  no  more

staying  in  the  rented  house  of  the  accused

persons as revealed from evidence as she had

already shifted from the house of the accused

persons  while  adducing  evidence  as  D.W.-1.

Therefore,  the  evidence  adduced  by  D.W.-1

cannot  be  thrown away  lightly.  More  so  this

Court cannot close its eyes for non production

of D.W.-1 as material witness on behalf of the

prosecution,  as  she  was  very  much  present

during the time of  occurrence,  which is  also

revealed from the evidence adduced by P.W.-2

and P.W.-4, to the extent that she was pouring

water on the face of the victim i.e., P.W.-4, to

provide  her  relief  from her  injury.  Therefore,

relying on the evidence of D.W.-1 that no case

is  made  out  against  any  of  the  accused

persons under Section 352 of I.P.C. 

39) Regarding  the  importance  of  Defence

witness, the Hon’ble  Gauhati High court in the

case  of  Sachin  Das  vs  State  of  Assam

reported in (2019) 2 GLR 145 has held that

“what is evident from the impugned judgment

is that the evidences of the defence witnesses

were not given due weightage. is well settled

principle  of  appreciation  of  evidence  that
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defence witness is entitled to equal treatment

as that of prosecution witness. The credibility

of the defence witness shall be at par with the

prosecution  witness  and  the  scale  to  assess

the credibility or trustworthiness of a defence

witness or prosecution witness should be the

same.  The  defence  witness  cannot  be

disbelieved or  discarded merely  because,  he

supported  the  case  of  the  accused.  If  the

defence  witnesses  are  found  to  be  credible

and  trustworthy,  such  evidence  cannot  be

ignored or discarded merely for the fact that

he/they supported the case of the accused.”

40) Therefore, in view of the discussion made

above, the prosecution has proved the offence

against  the  accused  A-3  beyond  reasonable

doubt under Section 324 of I.P.C. However, all

the remaining three accused A-1, A-2 and A-4

are hereby acquitted under Sections 448 and

352  of  I.P.C.  Accused  A-3  is  also  acquitted

under Sections 448 and 352 of I.P.C. 

41) Now coming to the sentence part, as per

Section  324  of  I.P.C.,  the  punishment

stipulated is that of the imprisonment of either

description  for  a  term which  may  extend  to

three  years,  or  with  fine,  or  with  both.

Considering  the  back  ground  of  the  whole

incident  and  the  matter  in  entirety,  the
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accused  A-3 is found guilty under Section 324

of I.P.C. and she is sentenced to suffer rigorous

imprisonment for 1 (one) year, with a fine of

Rs.1,000/-  (rupees  one  thousand)  only,  in

default of payment of fine to undergo simple

imprisonment for 1 (one) month.

42) Accordingly,  the  appeal  is  partly

allowed in terms of above.

43) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 6th day of May, 2022.

    (Syed Burhanur Rahman)    
   Addl. Sessions Judge (F.T.C.),

Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Md Piar Ali Informant

PW2 Md Rafiqul Ali Eye witness

PW3 Md Amanur Rahman Other witness

PW4
Musstt Rahima 
Begum

Victim

PW5 Md Eden Ali Other witness

PW6 Sri Budheswar Bora Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Smt Babita Gupa Eye witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr 
No. Exhibit Number Description

1 Ext.1 F.I.R.

2 Ext.2 Endorsement order

3 Ext.3 Sketch map

4 Ext.4 Injury certificate

5 Ext.5 Charge-sheet

B. Defence:

Sr 
No.

Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr 
No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr 
No.

Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman, A.J.S.,)
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


