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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

(F.T.C.), LAKHIMPUR, NORTH LAKHIMPUR. 
 

           Present:  Syed Burhanur Rahman, A.J.S.,  

                     Addl. Sessions Judge (F.T.C.), 
             Lakhimpur, North Lakhimpur. 

 
(Date of Judgment: 07/05/2022) 

 

Criminal Appeal No.18(2)/2017. 
 

(F.I.R. No.28/2015, Under Sections 341, 324, 354 of I.P.C., 
Ghilamara P.S.) 

 

COMPLAINANT 
State of Assam. 

REPRESENTED BY Mr M. P. Hazarika 

ACCUSED 

Sri Kumud Gogoi, A-1, 
S/o Lt Bhugeswar Gogoi, 

R/o Ujani Phukan Gaon, 
Mouza Gohain, 

P.S. Ghilamara, 
Dist. Lakhimpur, Assam. 

REPRESENTED BY Mr P. Saikia. 
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Date of Offence 22/04/2015 

Date of F.I.R. 
23/04/2015 

Date of Charge sheet 
31/05/2015 

Date of Framing of Charges 
20/11/2015 

Date of commencement of 

evidence 

20/02/2016 

Date on which Judgment is 

reserved 

22/04/2022 

Date of Judgment 
07/05/2022 

Date of the Sentencing Order, 

if any 

26/05/2017 

 

Accused Details: 

Rank of 

the 

Accused 

Name of 

Accused 

Date of 

arrest 

Date of 

release on 

bail 

Offence 

charged 

with 

Whether 

acquitted 

or 

convicted 

Sentence imposed Period of 

detention 

undergone during 

trial for purpose of 

Sec.428 Cr.P.C. 

A-1 

Sri 

Kumud 

Gogoi 

N/A 05/10/2015 

U/s 324 

and 341 

of I.P.C. 

convicted 

Imprisonment of 3 

(three) months u/s 

324 of I.P.C. and 

fine of Rs.2800/-, 

i.d. further 3 (three) 

months 

imprisonment. 

N/A 

       

       



3 
Criminal Appeal No.18(2)/2017. 

Contd… 

JUDGMENT 
 

1) This instant appeal has been preferred by the 

accused/appellant against the judgment and order 

dated 26/05/2017 passed by the learned Sub-

Divisional Judicial Magistrate (M), Dhakuakhana in 

G.R. Case No.79/2015 convicting and sentencing the 

accused/appellant to undergo imprisonment of 3 

(three) months under Section 324 of I.P.C. and fine 

of Rs.2800/- (rupees two thousand eight hundred) 

only, in default to undergo further 3 (three) months 

imprisonment. The accused is also to suffer 

imprisonment of 1 (one) month under Section 341 of 

I.P.C. and fine of Rs.200/- (rupees two hundred) 

only, in default to undergo the imprisonment of 15 

days. 

2) As per the prosecution case, an F.I.R. was lodged by 

the informant Sikari Lamu on 22/04/2015, stating 

that on the same day, at about 2 PM, when his 11 

month old two goats entered to the nearby 

agricultural field, the accused person assaulted his 

wife on neck with a ‘dao’. Thereafter, when the 

informant reached the place of occurrence, the 

accused person fled away from that place. 

3) The police investigated in the matter and laid the 

charge-sheet against the accused person for the 

offence punishable under Sections 324 and 341 of 

I.P.C.  
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4) The accused person appeared in pursuance to 

summon to accused. Thereafter, charges under 

Sections 324 and 341 of I.P.C. were framed against 

the accused which was read over and explained to 

accused, to which accused pleaded not guilty and 

claimed to be tried.  

5) Prosecution examined 7 (seven) witnesses during the 

evidence. Statement of accused was recorded under 

Section 313 of Cr.P.C. after conclusion of the 

prosecution evidence. Plea of accused was of total 

denial. Accused stated that Sikari Lamu approached 

to cut him while accused wanted to take the kid to 

village defence party. Accused person, however, 

declined to adduce any evidence in own defence. 

6) Learned trial Court upon perusal of the case record 

and after hearing the argument of both the sides 

passed the impugned judgment and order convicting 

and sentencing the accused/appellant under Sections 

324 and 341 of I.P.C.  

7) On being aggrieved by the impugned judgment and 

order of conviction passed by the learned trial Court, 

the present appeal has been preferred by the 

accused/appellant inter alia on the ground that 

neither the informant nor the victim or any other 

witnesses of the prosecution deposed in their 

evidence-in-chief that at the time of the occurrence 

of the case the accused/appellant wrongfully 
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restrained the victim. It is further stated that there 

was inconsistency on the part of prosecution 

evidence and further the learned Court below used 

Section 313 statement as an additional chain for 

convicting the accused/appellant. There was no 

corroboration on the evidence adduced by P.W.-1 

(informant), P.W.-2 (victim) and P.W.-6 (M.O.). 

There was also inconsistency of the evidence 

adduced by various prosecution witnesses regarding 

the injuries received by the victim. Moreover, the 

weapon of offence was also not seized by the 

concerned authority. 

8) Learned A.P.P. on the other hand submitted that the 

learned court below rightly convicted the accused/ 

appellant after appreciating the evidence on record. 

Point for determination. 

9) Now the question to be decided in this appeal is that 

whether the learned Court below has correctly 

appreciated the evidence available on record and 

rightly convicted the accused/appellant under 

Sections 324 and 341 of I.P.C. 

       Discussion, decision and reason thereof. 

10) P.W.-1  is the complainant who deposed that 

incident occurred on 2015 at about 2 PM. P.W.-1 

deposed that there was altercation with his wife for 

entering one month old kids (new born goats) at the 
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paddy cultivation and there was inflictions of two 

'dao' blows at the neck and accused then fled away. 

P.W.-1 deposed that accused was drunk. He deposed 

that injured was taken to medical after police station. 

P.W.-1 deposed that he was illiterate.  

11) P.W.-1 stated in his cross-examination that he 

found the cut. P.W.-1 stated in his cross-examination 

that while he approached, accused fled away. P.W.-1 

deposed in his cross-examination that he told before 

police that he was the eye witness. P.W.-1 deposed 

in his cross-examination that accused was his 

neighbor and place of occurrence was adjacent to 

their house. P.W.-1 deposed in his cross-examination 

that police failed to apprehend the accused as 

accused fled away. P.W.-1 deposed in his cross-

examination that nothing was seized from him by 

police. 

12) P.W.-2 deposed that this case was lodged by 

her husband. P.W.-2 deposed that accused had 

paddy cultivation, namely, “Ahu” near their house. 

She stated that accused gave three blows of cut on 

being queried. P.W.-2 stated that there were 18 

stitches on her due to cut injury sustained by her and 

P.W.-2 failed to remember anything, subsequently. 

P.W.-2 stated that her husband took her to police 

station and to medical. P.W.-2 deposed that she was 

at Dhemaji for one week. P.W.-2 deposed that she 

came out without release as she had small children. 
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P.W.-2 deposed that she had no document of 

medical from Dhemaji. Court has observed that there 

were 18 stitches on her body.  

13) P.W.-2 in her cross-examination denied that it 

was not a fact that she did not tell before police that 

accused gave three cut blow and she had 18 stitches. 

PW-2 stated in her cross-examination that her 

husband was inside the house and came out hearing 

her scream. P.W.-2 stated in her cross-examination 

that Jonali Chutia, Amila Lamu, her husband and 

Huluge Lamu were with her. P.W.-2 stated in her 

cross-examination that police did not seize anything. 

14) P.W.-3 stated that she knows both the parties. 

P.W.-3 deposed that she heard that accused and 

injured had quarreled. P.W.-3 deposed that wife of 

the complainant sustained injury. P.W.-3 deposed 

that she was not the eye witness of the incident.  

15) P.W.-3 stated in his cross-examination that 

police did not take her statement. 

16) P.W.-4 namely, Rabi Lamu stated that he 

knows both the parties. P.W.-4 stated that he heard 

about the incident on the next day of the incident. 

The cross-examination of P.W.-4 was declined. 

17) P.W.-5 deposed that she knows both the sides 

and she heard about the incident, subsequently. 

P.W.-5 stated that she heard that injured was taken 
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to medical. P.W.-5 stated that she did not see the 

injury. The cross-examination of P.W.-5 was 

declined.  

18) P.W.-6 was Medical Officer who that disclosed 

that he found sharp cut fresh grievous wound of 

Manakhi Lamu on 22/04/2015 at about 3:50 PM at 

left temporal region (back of ear) with measurement 

of about 5 cm x 1 cm x ½. P.W.-6 stated that injury 

was caused by sharp weapon.  

19) P.W.-6 stated in his cross-examination that at 

the time of examination of injured, injury was fresh 

and said injury could be caused by fall in sharp 

object.  

20) P.W.-7 was the Investigating Officer who 

conducted the investigation. He exhibited Ext.2 

Sketch map and Ext.3 Charge-sheet. P.W.-7 deposed 

that he failed to arrest accused as accused was 

absconding.  

21) P.W.-7 in his cross-examination stated that 

P.W.-1 did not state before police that he saw the 

incident. P.W.-7 stated in his cross-examination that 

P.W.-2 did not state before police that there were 18 

stitches on the three cut blow on her. P.W.-7 stated 

in his cross-examination that nothing was seized by 

him from the place of occurrence as accused 

absconded along with 'dao' after the incident. P.W.-7 

stated in his cross-examination that P.W.-3, P.W.-4 
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and P.W.-5 stated before police that they heard 

about the altercation regarding the incident. P.W.-7 

stated in his cross-examination that P.W.-1 and P.W.-

2 stated that they saw the incident.  

22) The accused was examined under Section 313 

of Cr.P.C. and he denied all the incriminating 

evidence put before him. During the statement of 

defence the accused has taken a plea that he is 

totally innocent. Actually P.W.-1 approached to cut 

him while he wanted to take the kid to the village 

defence party as kid destroyed his cultivation. 

However, there was no defence witness adduced by 

the defence.   

23) Upon perusal of the evidence available on 

record, it is very clear that both P.W.-1 and P.W.-2 

implicated as far as the grievous assault is 

concerned. There is a consistency to the effect that 

accused assaulted P.W.-2 and P.W.-2 sustained 

injury on her neck. No doubt there may be certain 

discrepancies regarding the number of cut blows 

received by the victim. But such discrepancies may 

be because of the weak human memory. This Court 

has to keep in mind the fact that both P.W.-1 and 

P.W.-2 are rustic villagers and they may not have a 

photographic memory. Therefore, the number of 

exact cut mark may not be recalled by those P.W.s, 

as P.W.-1 stated that there were two ‘dao’ blows at 
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the neck. However, P.W.-2 stated that accused gave 

three ‘dao’ blows to her. 

24) The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has held 

in catena of judgments that such witness should be 

given due weightage in considering the evidence and 

generally such witness is considered reliable. In 

Abdul Sayeed v. State of M.P. (2010) 10 SCC 

259 has held that “The question of the weight to be 

attached to the evidence of a witness that was 

himself injured in the course of the occurrence has 

been extensively discussed by this Court. Where a 

witness to the occurrence has himself been injured in 

the incident, the testimony of such a witness is 

generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to 

spare his actual assailant(s) in order to falsely 

implicate someone. "Convincing evidence is required 

to discredit an injured witness".  

27.While deciding this issue, a similar view was taken 

in, Jarnail Singh v. State of Punjab (2009) 9 

SCC 719, where this Court reiterated the special 

evidentiary status accorded to the testimony of an 

injured accused and relying on its earlier judgments 

held as under: Darshan Singh (PW 4) was an injured 

witness. He had been examined by the doctor. His 

testimony could not be brushed aside lightly. He had 
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given full details of the incident as he was present at 

the time when the assailants reached the tubewell. In 

Shivalingappa Kallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 

has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered the 

injury during the said incident. In State of U.P. v. 

Kishan Chand  (2004) 7 SCC 629, a similar view 

has been reiterated observing that the testimony of a 

stamped witness has its own relevance and efficacy. 

The fact that the witness sustained injuries at the 

time and place of occurrence, lends support to his 

testimony that he was present during the occurrence. 

In case the injured witness is subjected to lengthy 

cross- examination and nothing can be elicited to 

discard his testimony, it should be relied upon (vide 

Krishan v. State of Haryana (2006) 12 SCC 459). 

Thus, we are of the considered opinion that evidence 

of Darshan Singh (PW 4) has rightly been relied upon 

by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the witness 

is an in-built guarantee of his presence at the scene 
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of the crime and because the witness will not want to 

let his actual assailant go unpunished merely to 

falsely implicate a third party for the commission of 

the offence. Thus, the deposition of the injured 

witness should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies therein.” 

25) P.W.-3, P.W.-4 and P.W.-5 corroborated the 

incident to the extent that they heard that the 

accused and the injured had quarrel. None of them 

however was an eye witness in the instant case. 

26) The injury received by the victim was also 

corroborated by the medical witness i.e., P.W.-6. As 

per P.W.-6, there was a sharp cut mark which was 

fresh grievous wound on the body of P.W.-2 when 

she was examined by him on 22/04/2015. That injury 

was at left temporal region i.e., back of the ear and 

the said injury was caused by sharp weapon. 

Therefore, there is a clear corroboration regarding 

the instance of grievous injury as received by P.W.2. 

27) However, it is pertinent to mention here that 

there are certain inconsistency between the medical 

witness and ocular witness regarding the number of 

injury received by P.W.-2. As per the medical witness 

i.e., P.W.-6, there was only one injury mark which is 

of grievous nature caused by sharp weapon. 

However, as per P.W.-1, number of injury was two 
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and as per P.W.-2, number of injury was three. 

Despite the inconsistency regarding the number of 

injury mark, there is a clear consistency at least to 

the extent that there was one injury mark caused by 

sharp weapon as revealed by the M.O. i.e., P.W.-6. 

Even that one injury is sufficient to attract the 

ingredient of Section 324 of I.P.C. Therefore, the 

inconsistency regarding the number of injury mark is 

immaterial when there is a corroboration between 

P.W.-1, P.W.-2 and P.W.-6 regarding the grievous 

injury received by the victim i.e., P.W.-2. 

28) It is well settled that while appreciating the 

evidence of a witness, minor discrepancies on trivial 

matters without affecting the core of the prosecution 

case, ought not to prompt the court to reject 

evidence in its entirety. The totality of the situation is 

to be appreciated. Difference in some minor detail, 

which does not otherwise affect the core of the 

prosecution case, even if present, that by itself would 

not relevant to reject the evidence on minor 

variations and discrepancies. 

29) The Hon’ble Supreme Court in State of 

Rajasthan v. Smt. Kalki and Anr reported in 

1981 CriLJ 1012 observed that “normal 

discrepancies in evidence are those which are due to 

normal errors of observation, normal errors of 

memory due to lapse of time, due to mental 

disposition such as shock and horror at the time of 



14 
Criminal Appeal No.18(2)/2017. 

Contd… 

occurrence and those are always there however 

honest and truthful a witness may be. Material 

discrepancies are those which are not normal, and 

not expected of a normal person. Courts have to 

label the category to which a discrepancy may be 

categorized. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so.” 

30) The Hon’ble Supreme Court in State 

Represented by Inspector of Police v. 

Saravanan and Anr. as reported in AIR 2009 SC 

152 has held that – “While appreciating the 

evidence, the court has to take into consideration 

whether the contradictions/omissions had been of 

such magnitude that they may materially affect the 

trial. Minor contradictions, inconsistencies, 

embellishments or improvements on trivial matters 

without effecting the core of the prosecution case 

should not be made a ground to reject the evidence 

in its entirety. The Trial Court, after going through 

the entire evidence, must form an opinion about the 

credibility of the witnesses and the appellate Court in 

normal course would not be justified in reviewing the 

same again without justifiable reasons. “ 

31) Therefore, it is the duty cast upon the court to 

label the category to which a discrepancy belongs as 

discussed in Smt. Kalki and Anr(Supra). While 

normal discrepancies do not corrode the credibility of 
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a party's case, material discrepancies do so.  

32) Also it is pertinent to mention here that the 

stand taken by defence that the weapon of offence 

i.e., the ‘dao’ is not seized by the I.O. But the 

explanation for non recovery of the ‘dao’ is disclosed 

by the I.O. in his cross examination. P.W.-7 i.e., the 

I.O.  stated in his cross-examination that nothing was 

seized by him from the place of occurrence as 

accused absconded along with 'dao' after the 

incident. 

33) Accordingly, I have no hesitation in mind to 

hold that prosecution has been able to establish the 

charge under Section 324 of I.P.C. 

34) However the evidence as adduced by P.W.-1 

and P.W.-2 have failed to clearly demonstrate the 

ingredient of Section 341 of I.P.C. Nowhere it is 

revealed by them that the accused wrongfully 

restrained P.W.-2. Therefore, in absence of any 

evidence to implicate the accused under Section 341 

of I.P.C., this Court is of the considered view that the 

prosecution has failed to establish the case under 

Section 341 of I.P.C. beyond all reasonable doubt. In 

the result accused/appellant is acquitted under 

Section 341 of I.P.C.  

35) Coming to the sentence part, it is seen that 

learned trial Court has directed the accused to suffer 

the imprisonment for 3 (three) months under Section 
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324 of I.P.C. and fine of Rs.2800/- (rupees two 

thousand eight hundred) only, in default 

imprisonment for another 3 (three) months. As per 

Section 324 of I.P.C., the maximum punishment 

stipulated is that of an imprisonment which may 

extend to 3 (three) years or with fine or with both. 

Therefore, this Court is of the opinion that learned 

Court below has already taken a lenient view. Hence, 

no further leniency can be considered by this Court. 

36) Therefore, the appeal is partly allowed in 

terms of above stated.  

37) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court. 

Given under my hand and seal of this Court on this 

the 7th day of May, 2022. 

  

       (Syed Burhanur Rahman) 

Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

 

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 

 
 
 

(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

 
Transcribed and typed by:  

 
 
Sri Montu Kherkatary, Stenographer. 
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APPENDIX 

 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 
 

A. Prosecution: 

 

RANK NAME NATURE OF EVIDENCE 

PW1 Sikari Lamu Informant 

PW2 Minakshi Lamu Victim 

PW3 Jonali Chutia Other witness 

PW4 Rabi Lamu Other witness 

PW5 Amila Lamu Other witness 

PW6 Phanidhar Saikia Medical witness 

PW7 Jogesh Hazarika Police witness 

 

 

B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

 

C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr No. Exhibit Number Description 

1 Ext.1 Injury report 

2 Ext.2 Sketch map 

3 Ext.3 Charge-sheet 

 

B. Defence: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
C. Court Exhibits: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 

(Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 


