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Accused/Appellants Details:

Rank of the

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date of 

arrest

Date of 

release on 

bail

Offence 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1
Sri Kushal 

Boruah

10/09/2012 10/09/2012

U/s  143/

447/

323/

149  of

I.P.C.

Convicted

S.I. for 1 (one)

month,  with  a

fine  of

Rs.400/-

(rupees  four

hundred)  only

each,  i.d.  to

undergo  S.I.

for  another  7

(seven)  days

u/s  143  of

I.P.C.;  and  to

undergo  S.I.

for  2  (two)

months, with a

fine  of

Rs.400/-

(rupees  four

hundred)  only

each,  i.d.  to

undergo  S.I.

for another 15

(fifteen)  days

u/s  323  of

I.P.C.,  read

with  Section

149 of I.P.C.

N/A

A-2
Sri Bubul 

Borah

A-3
 Sri Dudu 

Hazarika

A-4
Sri Anil 

Borah 

A-5
Sri Gojen 

Borah
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JUDGMENT

1) This  appeal  has  been  preferred  by  the

accused/appellants against the Judgment and

order  of  conviction dated 11/05/2018 passed

by  the  learned  Chief  Judicial  Magistrate,

Lakhimpur,  North  Lakhimpur  in  G.R.  Case

No.1222/2012, convicting and sentencing the

accused/appellants  to  undergo  simple

imprisonment for 1 (one) month, with a fine of

Rs.400/-  (rupees four  hundred)  only  each,  in

default  to  undergo  simple  imprisonment  for

another 7 (seven) days under Section 143 of

I.P.C.; and to  undergo simple imprisonment for

2 (two) months, with a fine of Rs.400/- (rupees

four hundred) only each, in default to undergo

simple imprisonment  for  another  15 (fifteen)

days  under  Section  323  of  I.P.C.,  read  with

Section 149 of  I.P.C.,  with  a  direction to  run

both the sentences concurrently. 

2) The  prosecution  case,  in  brief,  is  that  on

04/09/2012,  informant  Smt  Momi  Bharali

lodged an ejahar at Laluk P.S. alleging that on

that  day,  at  about  10:30  AM,  the

accused/appellants A-1, A-2, A-3, A-4 and A-5

came to the Patta land of the informant side

and  cut  the  ‘krishi  baandh’  therein  and

assaulted the informant’s brother P.W.-8 on his
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head  with  iron  rod  and inflicted  head injury.

The  accused/appellants  also  assaulted  the

informant with rod and inflicted grievous injury.

The  accused/appellants  also  assaulted  the

‘bou’  and  the  mother  of  the  informant  and

inflicted injuries on them. 

3) On  receipt  of  the  ejahar,  the  Laluk  P.S.

registered the same vide Laluk P.S.  Case No.

148/2012,  under  Sections  143,  447,  325  of

I.P.C. On completion of the investigation of the

case,  police  submitted  the  Charge-sheet

against the accused/appellants namely, A-1, A-

2, A-3, A-4 and A-5 under Sections 143, 447,

323 of I.P.C. 

4) On appearance of the accused/appellants, the

learned trial Court read over and explained the

particulars of the charges under Sections 143,

447, 323, 149 of I.P.C. against them, to which

they had pleaded not guilty.   

5) During  trial  prosecution  has  examined  as

many  as  9  (nine)  witnesses  including  the

M.O.s. The accused/appellants were examined

under Section 313 of Cr.P.C. The pleas of the

accused/appellants  were  of  total  denial  and

they  adduced  evidence  of  2  (two)  D.W.s  in

their defence. 

6) The  learned  trial  Court  upon  perusal  of  the

case record and after hearing the arguments
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of both sides, passed the impugned judgment

and  order  convicting  and  sentencing  the

accused/appellants, as aforesaid.

7) On  being  aggrieved  with  the  Judgment  and

order of conviction passed by the learned trial

Court, the present appeal has been preferred

by the appellants on grounds that the learned

trial Court has failed to apply its judicial mind

and thereby come to a wrong findings causing

miscarriage  of  justice.  There  are  so  many

material  contradictions,  omissions  and

exaggerations in the evidence of prosecution

witnesses, but the learned trial Court, ignoring

such vital  factors,  has  passed the  impugned

Judgment  and order,  which is  not  tenable  in

law.

8) Learned Advocate  for  the accused/appellants

submits  that  this  is  a  false  case,  there  are

major contradictions and discrepancies in the

evidence of prosecution witnesses.

9) On the contrary, learned Addl. P.P. strenuously

argued that the learned trial Court has rightly

arrived  at  the  decision  and  hence,  the

impugned  judgment  and  order  of  conviction

needs no interference by this Court.

10) On the backdrop of foregoing arguments

advanced  by  the  learned  Counsels  of  both

sides,  now  let  us  have  a  scrutiny  on  the
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evidence on record, on the basis of which the

learned trial Court has recorded the conviction.

Point of determination.

11) Now the question  to  be  decided in  this

appeal is that whether the learned Court below

correctly  appreciated  the  evidence  available

on  record  and  convicted  the  accused/

appellants under Section 143, 323 and 149 of

I.P.C.?

       Discussion, decision & reason thereof.

12) Now  let  me  discuss  the  evidence

available  on  record.  P.W.-1  is  the  informant

who stated that on 04/09/2012, at about 11:00

AM, while she had gone to graze the goats to

tie them up, the accused/appellants assaulted

her with rod on her right hand (arm) and over

her body. When her brother P.W.-8 went to the

spot  after  hearing  hue  and  cry,  then  her

brother  was  also  assaulted  by  the

accused/appellants with iron rod over his head

and  the  condition  of  her  brother  became

serious. After they sustained injuries they had

were taken by their mother Punya Bharali (P.W-

3) and Padumi Bharali (P.W.-2) to Laluk P.S. and

her brother was referred to the Civil Hospital at

Chaboti.  She  (P.W.-1)  was  treated  at  Laluk

Hospital.   As  a   result   of   the   assault,   the
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condition of her right hand and right side waist

was also deteriorated and she is feeling pain

over there.

13) In  her  cross-examination,  she  accepted

that the F.I.R. was written by one taroni (clerk).

She denied that there is an embankment near

the place of occurrence.  She stated that the

embankment  is  situated  by  the  side  of  the

Beel and the Beel is on their side. She denied

that the said Beel belongs to the villagers. She

stated that on the other side of the Beel the

house of the accused/appellant A-1 is situated.

She denied that there was a bamboo fencing

erected  by  the  public  on  the  land  of  the

accused/appellants near the embankment and

at that time P.W.-8 assaulted Papon Bora on his

hand with a rod.  She denied that one cross-

case is pending against them. She denied that

after the day of occurrence the public of the

village filed a case against them. She denied

that  the accused/appellants  have  not

assaulted  them,  but  while  her  brother  was

assaulting the accused/appellant A-2 with rod,

the  villagers  reached  near  the  place  of

occurrence and asked about the said assault

and they (P.W.-1 and her brother) fell down and

sustained injuries themselves. She stated that

the police had conducted medical examination

on  her  and  her  brother  on  the  day  of
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occurrence and medical examination on others

was done on the later day.

14) P.W.-2 stated that informant P.W.-1 is her

‘Nanad’  (sister-in-law).  On  4th September,

2012, P.W.-1 had gone for leaving the goats for

grazing. On hearing hue and cry, she (P.W.-2)

went to the place of occurrence and saw the

accused/appellants  assaulting  the  informant

with iron rod by laying her down in the mud. A-

1 assaulted P.W.-2 on her back and accused A-

2,  A-3 and A-5 assaulted her husband P.W.-8

with rod on his head, as a result of which her

husband fell down. A-2 assaulted her husband

on  his  chest  with  ‘khukuri’.  She  took  her

husband  to  Chaboti  hospital  by  calling  108

ambulance,  where  her  husband  had  been

undergoing medical treatment for 15 days. 

15) In her cross-examination, she stated that

at  the  time  of  occurrence  there  were  many

people on the road. They and their family had

prior enmity with the accused/appellants. The

Beel  is  in  their  (i.e.,  of  the family  of  P.W.-2)

possession. She denied that on both the sides

of the Beel there is cultivation land of the A-1.

She denied that as the cows used to eat the

paddy,  so  the  villagers  were  erecting  ‘jeura’

and P.W.-8 assaulted A-2 with rod.
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16) P.W.-3  is  the  mother  of  informant  who

stated that on 04/09/2012, at about 10:00 AM,

her  daughter  P.W.-1   had  gone  to  leave  the

goats  for  grazing.  At  that  time,  the

accused/appellants  assaulted  her  informant

daughter with rod and ‘lathi’ and accused A-4

assaulted her  daughter  on her  hands with  a

spade. On hearing the hue and cry, she along

with her daughter-in-law and son P.W.-8 rushed

to that place and found her daughter reddened

with  blood.  The  accused/appellants  also

caught hold of her son and assaulted him. A-1

pelted stones at her with a catapult. Thereafter

her injured son was brought to the house and

then  had  taken  to  Laluk  P.S.  by  108

ambulance. Thereafter, the police of Laluk P.S.

got him medically treated, and there from he

was brought to North Lakhimpur. 

17) In her cross-examination, she stated that

she was present while her daughter was being

assaulted.  She  denied  that  there  was  prior

fighting  between  them  and  the

accused/appellants regarding the Beel.

18) P.W.-4  stated  that  he  knows  both  the

parties.  Informant  P.W.-1  had  land  boundary

with  A-1  and  there  was  boundary  dispute

between them. On hearing the hue and cry, he

went to the place of occurrence and saw the

accused/appellants  A-1,  A-2  and  others
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assaulting P.W.-1 with ‘lathi’ and rod within the

compound of  P.W.-1. The villagers were also

present  at  that  time.  When  P.W.-8  tried  to

rescue  P.W.-1,  then accused P.W.-2  assaulted

P.W.-8  on  his  head  with  rod,  as  a  result  of

which P.W.-8 fell down. They brought P.W.-8 to

his  house  and  although  they  called  108

ambulance, but due to delay in arrival of 108

ambulance, they took P.W.-8 from his house to

the hospital on a motorcycle. While they were

taking P.W.-8 to the hospital on the motorcycle,

the accused/appellants came forward chasing

the motorcycle from the house of the accused

A-2 and so they turned back the motorcycle

towards  the  house  of  P.W.-8  out  of  fear.  On

making  phone  call  by  him  (P.W.-4)  to  his

nephew,  one  108  ambulance  came  after

sometime  and  injured  P.W.-8  was  taken  to

Laluk P.S. 

19) In  his  cross-examination,  P.W.-4  has

stated that he is the husband of the younger

sister  of  Momi  Bharali  (P.W.-1).  He  deposed

that  there  is  a  ‘mathauri’  (embankment)  on

the other side of the Beel. There is the house

of P.W.-1 on the other side of the embankment.

He does not know whose Beel that was before.

There  is  a  ‘Jaan’  in  the  middle  of  the  Beel

through which  water  flows.  He wants  to  say

that  the  entire  occurrence  had  taken  place
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regarding the Beel. There were Bhaben Borah,

Lokeswar Borah, Mohan Borah, Kushal’s wife,

etc.  among the villagers.  The police had not

seized anything from the place of occurrence.

He denied that the Beel was of the public and

on that day the villagers were erecting ‘jeura’

on the Beel and as P.W.-1 and P.W.-8 tried to

remove the ‘jeura’ the villagers chased them

and  both  of  them  fell  on  the  ‘jeura’  and

sustained injury.

20) P.W.-5  stated  that  he  knows  both  the

parties. The villagers wanted to erect bamboo

fencing  around the  side the  Kacho Beel  and

the  informant  put  resistance  on  it.  She

(informant) had occupied the land of the said

Beel  illegally  and  thereafter,  a  quarrel  had

taken  place  there.  P.W.-8  assaulted  A-2  and

P.W.-8 was also assaulted. 

21) In  his  cross-examination,  he stated that

P.W.-8 had assaulted A-2. He did not see the

accused/appellants  assaulting.  He  does  not

know  who  among  the  villagers  assaulted

whom. The occurrence had taken place on the

embankment  of  the  Beel.  He  (P.W.-5)  is  the

President of the V.D.P. He further deposed that

P.W.-1 always tries to occupy the Beel and if

anybody enters there she drives him out.
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22) P.W.-6  is  the  M/O  who  stated  that  on

04/09/2012, at 11:30 AM, while he was on duty

in Laluk P.H.C.,  he had examined the injured

Sri P.W.-8 (36 years) and found deep cut injury

over post occipital area with profuse bleeding,

size  5”  x  ½”  x  ½”  (fresh).  The  patient  was

referred to North Lakhimpur Civil Hospital for

observation.  The injury was simple in  nature

and was caused by sharp cutting hard object.

P.W.-6 further deposed that on the same day

he  also  examined  Smt  Punya  Bharali  (65

years)  and  found  lacerated  injury  over  left

dorsum of the hand, size 1” x ½”. The injury

was simple in nature and was caused by hard

rough  object.  P.W.-6  exhibited  the  injury

certificate as Ext-2.

23) In his cross-examination, he stated that if

hit by rod or ‘lathi’, sharp cutting injury cannot

be  sustained.  The  injury  may  be  caused  by

dashing into sharp bamboo fencing. He does

not  remember  if  P.W.-8  told  him  how  he

sustained injury. In Ext-2 he has not mentioned

the further treatment of P.W.-8 but remarked

observation.  The  injury  sustained  by  P.W.-3

may be caused by falling also.

24) P.W.-7 another  M/O  stated  that  on

05/09/2012,  at  11:30 PM,  at  Laluk P.H.C.,  he

had examined P.W.-1 and found swelling of 1

diameter  near  left  hip  joint  and  another
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swelling of ¼ diameter over right elbow lateral

side. The injury was simple in nature and was

caused  by  hard  round  object.  P.W.-7  further

deposed  that  on  the  same  day  he  also

examined Smt Padumi Bharali (34 years) and

found swelling of 1 diameter on right leg below

knee  (back  disc).  The  injury  was  simple  in

nature and was caused by hard round object.

P.W.-7 exhibited the injury certificate as Ext-3.  

25) In  his  cross-examination,  he stated that

the injuries were fresh. He had examined the

injured  persons  on  05/09/2012  at  11:30  PM.

The injury caused by P.W.-1 may be caused by

slipping also.

26) P.W.-8  stated  that  he  knows  all  the

accused/appellants. The occurrence had taken

place on 04/09/2009, at about 10:00 AM. On

that day, his younger sister Momi Bharali had

gone to the backside of their house to leave

the  goats  for  grazing.  At  that  time,  the

accused/appellants  assaulted  her  and  threw

her in to the muddy water. She raised hue and

cry and on hearing the same he went towards

her. Then, all the accused/appellants assaulted

him with rod, ‘lathi’, ‘dao’ and as a result, he

sustained injuries on his head, chest and left

hand.  Blood  oozed  from  his  injuries  and  he

became senseless.  His  family  members  took

him to Laluk P.S. Later on, he was taken to the
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Chaboti  Civil  Hospital,  wherein  he  was

undergoing  medical  treatment  for  about  15

days. 

27) In  his  cross-examination,  P.W.-8   stated

that  he  has  not  submitted  the  treatment

papers  of  Chaboti  hospital  in  this  case.  He

denied that the PO is a Beel. He admitted that

the place of occurrence is a public place and

people  keep  going/passing  through  it.  He

denied that the villagers had gone to the place

of  occurrence  to  erect  ‘jeura’  and  while

offering  resistance  to  the  villagers  they

sustained  injury.  He  denied  that  they  had

earlier  enmity  with  the  accused/appellants

regarding the land of the place of occurrence.

28) P.W.-9 stated that on 04/09/2012, he was

working as S.I.  at Laluk P.S. and on the day,

one Smt Momi Bharali lodged an ejahar at the

said P.S., which was registered by the then O/C

of  Laluk  P.S.  and  entrusted  him  to  conduct

investigation  into  the  case.  He  went  to  the

place of occurrence, inspected the same and

prepared  a  sketch  map  of  the  place  of

occurrence.  He  examined  the  witnesses

including  the  informant  at  the  place  of

occurrence. He sent the injured Sri P.W.-8, Smt

Punya  Bharali,  Smt  Momi  Bharali  and  Smt

Padumi Bharali to Laluk P.H.C. for their medical

treatment.  He collected the medical reports of
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the  injured  persons.  After  completion  of

investigation,  he  submitted  Charge-sheet

under Sections 143, 447, 323 of I.P.C. against

the accused/appellants.

29) In  his  cross-examination,  P.W.-9  has

stated that he had not seize any incriminating

object  from  the  place  of  occurrence.  The

ejahar was lodged at 11:30 AM and he came to

know  about  the  ejahar/occurrence  at  about

11:35 AM. He went to the place of occurrence

at  about  11:40  AM.  In  the  case  diary  it  is

written  that  he  had  gone  to  the  place  of

occurrence  at  9:45  AM.   He  examined  the

witnesses from 12:45 PM till  1:30 PM. Except

P.W.-8, he found all the other witnesses at the

place of occurrence. He did not examine P.W.-8

as he was hospitalized due to head injury. He

was  hospitalized  at  Laluk  P.H.C.  He  did  not

mention in the charge-sheet on what date and

time P.W.-8 was hospitalized. He sent the other

injured  persons for  medical  examination and

treatment  at  1:35  PM  on  the  day  of

occurrence.  In  the  sketch  map  he  has  not

mentioned who was the owner of the place of

occurrence. He then mentioned about certain

omissions made by The P.W.s while recording

their  statements.  He  denied  all  the

suggestions made by the defence. 
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30) All  the  accused/appellants  were

examined  under  Section  313  of  Cr.P.C.,  in

which they denied the allegation made against

them. Further a stand taken by A-1 in his 313

statement  is  that  “There  is  a  beel  near  the

place of occurrence. On the side of the beel

there  is  a  mathori.  Adjacent  to  the  mathori

there  is  our  plot  of  land.  Earlier,  I  had  put

bamboo jeura on the boundary of our land on

the side of the mathori. But Arun Bharali, who

was  the  contractor  of  the  mathori,  had

removed my bamboo jeura. The villagers used

to take their cows through the mathori. As the

cows used to entered our land and eat up the

paddy from there, so the villagers had told me

that  they  will  erect  a  bamboo  jeura  on  the

boundary of our land so that their cows could

not enter our land. On the day of occurrence,

the  villagers  were  erecting/putting  bamboo

jeura on the boundary of our land. On hearing

hue and cry  from the place of  occurrence,  I

went  there  from  my  house  and  I  saw  Arun

Bharali  assaulting  Bubul  Borah  on  forehead

with a rod. After assaulting, Arun Bharali  ran

away towards his house. Blood came out from

the head injury of Bubul Borah. Thereafter,  I

brought  Bubul  Borah  to  my  house  and

provided village treatment to stop his bleeding

and then took him to the police station. At the

police station along with Bubul Borah lodged
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an ejahar. Arun Bharali also later on lodged an

ejahar.  I  did  not  commit  any  occurrence  as

alleged”. 

31) The  A-3  has  taken  a  stand  in  his  313

statement that “As per discussion which had

taken  place  in  the  village  Namghar  on  the

previous  day,  the  public/villagers  were

erecting/putting bamboo jeura on the side of

the mathori to prevent the cows from entering

the  land  of  Kushal  Boruah.  I  had  come  to

Kushal Boruah for recharging my mobile phone

by lapu from Kushal Boruah. After recharging

my mobile phone I went from there. I do not

know  what  had  happened  at  the  place  of

occurrence. I am totally innocent”. 

32) A-4  has  taken  a  stand  in  his  313

statement that “I was not present at the place

of occurrence. Later on, I came to know that

Arun Bharali  assaulted Bubul  Borah on head

with a rod. We took the injured Bubul Borah to

Laluk  Hospital.  I  do  not  know  what  had

happened thereafter”. 

33) A-2  has  taken  a  stand  in  his  313

statement  that  “The villagers  were  about  to

erect  bamboo jeura  on  the  boundary  of  the

land  of  Kushal  Boruah  by  the  side  of  the

mathori as per resolution taken in the village

Namghar  meeting.  I  was  also  among  the
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villagers who were going to put  jeura there.

Then Arun Bharali  came there and assaulted

on my head with a rod. As a result, I sustained

head injury and there was bleeding from my

head injury. I fell down and became senseless.

I  do  not  know  what  happened  thereafter.  I

regained my senses while I was in hospital. My

son Gojen Borah lodged a case at the police

station.  I  do  not  know  the  outcome  of  that

case.  Prior  to  our  case,  the  informant  side

lodged a case against us. I did not commit any

occurrence. I am totally innocent”. 

34) Finally, A-5 has taken a stand in his 313

statement  that  “On  that  day,  the  public

villagers  were erecting/putting bamboo jeura

on the side of  the mathori.  My father  Bubul

Borah  was  also  present  among the  villagers

for  erecting/putting  jeura.  After  hearing  hue

and cry I went to the place of occurrence and

saw my father  Bubul  Borah fallen down and

blood  coming  out  from  his  head.  I  heard

villagers  saying  that  Arun  Bharali  had

assaulted my father. I took my injured father

to  medical.  On that  day or  on the  following

day, I lodged an ejahar at the police station. I

do not know what happened in that case. I did

not  commit  any  occurrence.  My  father  had

also  not  committed  any  occurrence.  I  have

only this much to say”. 
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35) Then 2 (two) D.W.s appeared on behalf of

the Defence. D.W.-1, has stated that he knows

all  the  accused/appellants  as  well  as  the

informant P.W.-1 .  The occurrence took place

on 04/09/2012 at about 9:30/10:00 AM. On the

western side of the house of P.W.-1, there is a

large pond named Kakoibeel. On the bank of

said  pond,  there  is  an  embankment  of  Soil

Conservation Deptt. And there are paddy fields

on the other side of the embankment. Along

with  the  other  villager,  some  paddy  fields

belonged to accused A-1 and himself (D.W.-1).

As the cows often used to enter into the paddy

field from the embankment, so the public had

started erecting bamboo fencing on the side of

the embankment so that cows could not enter

into the paddy fields. Informant P.W.-1 and all

of  her  other  family  members  came  to  that

place and raised objection as to why they were

erecting  bamboo  fencing  there  and  rebuked

them  with  some  obscene  languages.  P.W.-8

came there with ‘dao’ and P.W.-1 had an iron

rod with her.  P.W.-8 took the rod from P.W.-1

and attacked A-2 on his head with the said rod

and ran away from there. P.W.-1 and her family

members also ran away along with him. While

fleeing  away,  P.W.-8  fell  down on  a  bamboo

stump and sustained injury.  I  was present at

the  place  of  occurrence  amongst  the  other

20/25  people,  who  were  putting  bamboo
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fencing there. Thereafter, they took A-2 to the

house  of  A-1,  sustaining  injury  on  his  head

with bleeding. They took the injured to Laluk

hospital.  The  accused/appellants  had  neither

assaulted  P.W.-1  nor  any  of  the  members  of

her family.

36) In cross examination, D.W.-1 stated that

public  had  filed  a  case  against  P.W.-8.  He

stated that he also filed a case against P.W.-8.

37) D.W.-2,  has stated that he knows all the

accused/appellants  and  the  informant  P.W.-1

The occurrence took place on 04/09/2012 on

an embankment. On the Western side of the

embankment, there is a plot of land of A-1 and

on the Eastern side of the embankment there

is a large pond. On the eastern side of the said

pond,  the  house of  P.W.-1  was  situated.  The

villagers  including  themselves  used  to  take

their  cows  by  the  embankment  towards

Gabhoru reserve for grazing. As the cows used

to  enter  into  the  paddy  field  of  A-1  and

damaged  the  paddy,  so  they  were  erecting

bamboo  fencing  on  the  Western  side  of  the

embankment. At that time, P.W.-8 came there

with  his  sister  P.W.-1  and  assaulted  the

accused  A-2  from  behind  with  an  iron  rod.

Thereafter,  P.W.-8  and P.W.-1  fled away from

there  towards  their  house  through  the  Beel

and fell down and sustained injury. They filed a
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case  against  P.W.-8  and  P.W.-1.  While  the

accused  A-2  was  attacked  by  P.W.-8  and  he

sustained  injury,  then  the  other  four

accused/appellants  came  there.  The

accused/appellants  were  not  involved  in  the

occurrence. 

38) In  his  cross  examination,  D.W.-2  stated

that he does not know any case is filed by A-2.

He denied all the suggestion put to him.

39) After perusal of the evidence available on

record one thing is  clear  that  all  the injured

witnesses  implicated the accused/appellants.

As  per  P.W.-1,  the  accused/appellants

assaulted her with rod on her right hand and

over her body. When her brother P.W.-8 came

to  the  spot  after  hearing  hue  and  cry,

accused/appellants  also  assaulted  him  with

iron rod over his head. P.W.-2 on hearing the

hue and cry went to the place of occurrence

and saw the accused/appellants assaulting her

sister-in-law  P.W.-1  with  rod.  A-1  assaulted

P.W.-2 on her back.  P.W.-2 has further stated

that other co-accused/appellants A-2, A-3 and

A-5 assaulted her husband P.W.-8 with rod on

his head as a result of which her husband fell

down. A-2 assaulted her husband on his chest

with  Khukuri.  P.W.-3,  the  mother  of  the

informant,  has  stated  that  the

accused/appellants  assaulted  her  daughter
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Momi Bharali with rod and 'lathi'. A-4 assaulted

P.W.-1 on her hand with hoe. On hearing hue

and  cry  she  along  with  daughter-in-law  and

son P.W.-8 rushed to that place and saw her

daughter  in  injured  condition.  She  further

stated that accused/appellants also got hold of

her son and assaulted him. A-1 threw stones at

her with catapult. P.W.-4 has stated that when

he reached the place  of  occurrence,  he saw

the  A-1,  A-2  and  other  accused/appellants

assaulting P.W.-1 with 'lathi' and rod within the

compound of P.W.-1 . He also stated that P.W.-8

tried to rescue P.W.-1, but A-2 assaulted P.W.-8

on his head with rod, as a result of which P.W.-

8  fell  down.  P.W.-8,  who  is  another  injured

witness, has also corroborated the stand taken

by  P.W.-1,  P.W.-2,  P.W.-3  and  P.W.-4.  He  has

stated that accused/appellants assaulted P.W.-

1 and threw her in muddy water. P.W.-1 raised

hue and cry and on hearing the same he went

towards her.  Then all  the  accused/appellants

assaulted  him with  rod,  'lathi'  and  'dao'.  He

sustained injuries on his head, chest and left

hand.  However,  in  his  cross-examination,  he

has stated that he did not submit any medical

treatment  papers  of  Chaboti  Hospital

regarding his injuries.

40) All  the injured witnesses must be given

due  weightage  of  the  evidence  adduced  by
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them.  The  Hon’ble  Supreme  Court  while

appreciating  the  evidentiary  value  of  the

injured  witness  has  held  in  catena  of

judgments that such witness should be given

due  weightage  in  considering  the  evidence

and  generally  such  witness  is  considered

reliable.   In Abdul Sayeed v. State of M.P.

(2010)  10  SCC  259 has  held  that   “The

question of the weight to be attached to the

evidence of a witness that was himself injured

in  the  course  of  the  occurrence  has  been

extensively discussed by this Court. Where a

witness  to  the  occurrence  has  himself  been

injured in the incident, the testimony of such a

witness  is  generally  considered  to  be  very

reliable, as he is a witness that comes with a

built-in guarantee of his presence at the scene

of the crime and is unlikely to spare his actual

assailant(s)  in  order  to  falsely  implicate

someone. "Convincing evidence is required to

discredit an injured witness". 

27.While  deciding  this  issue,  a  similar  view

was  taken  in,  Jarnail  Singh  v.  State  of

Punjab (2009) 9 SCC 719, where this Court

reiterated  the  special  evidentiary  status

accorded  to  the  testimony  of  an  injured

accused and relying on its earlier judgments

held as under: Darshan Singh (PW 4) was an

injured witness. He had been examined by the
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doctor.  His  testimony  could  not  be  brushed

aside lightly. He had given full  details of the

incident as he was present at the time when

the  assailants  reached  the  tubewell.  In

Shivalingappa  Kallayanappa  v.  State  of

Karnataka  1994  Supp  (3)  SCC  235,  this

Court  has  held  that  the  deposition  of  the

injured witness should be relied upon unless

there are strong grounds for  rejection of  his

evidence on the basis of major contradictions

and  discrepancies,  for  the  reason  that  his

presence on the scene stands established in

case it  is  proved that  he suffered the injury

during the said incident. In  State of U.P. v.

Kishan Chand  (2004) 7 SCC 629, a similar

view has been reiterated observing that  the

testimony of a stamped witness has its own

relevance  and  efficacy.  The  fact  that  the

witness  sustained  injuries  at  the  time  and

place  of  occurrence,  lends  support  to  his

testimony  that  he  was  present  during  the

occurrence.  In  case  the  injured  witness  is

subjected to  lengthy cross-  examination and

nothing  can  be  elicited  to  discard  his

testimony,  it  should  be  relied  upon  (vide

Krishan  v.  State  of  Haryana  (2006)  12  SCC

459). Thus, we are of the considered opinion

that  evidence  of  Darshan  Singh  (PW 4)  has

rightly been relied upon by the courts below. 
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28. The law on the point can be summarized

to the effect that the testimony of the injured

witness  is  accorded  a  special  status  in  law.

This is as a consequence of the fact that the

injury to the witness is an in-built guarantee of

his  presence at  the scene of  the crime and

because the witness will  not  want to  let  his

actual  assailant  go  unpunished  merely  to

falsely  implicate  a  third  party  for  the

commission  of  the  offence.  Thus,  the

deposition  of  the  injured  witness  should  be

relied  upon unless  there  are  strong grounds

for  rejection of  his  evidence on the basis  of

major  contradictions  and  discrepancies

therein.”

41) It  is  well  settled that while appreciating

the evidence of a witness, minor discrepancies

on trivial matters without affecting the core of

the prosecution case, ought not to prompt the

court  to  reject  evidence  in  its  entirety.  The

totality of the situation is  to  be appreciated.

Difference  in  some minor  detail,  which  does

not  otherwise  affect  the  core  of  the

prosecution case, even if present, that by itself

would not relevant to reject the evidence on

minor variations and discrepancies.

42) The Hon’ble Supreme Court in  State of

Rajasthan v. Smt. Kalki and Anr reported

in  1981 CriLJ  1012 observed  that  “normal
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discrepancies in evidence are those which are

due  to  normal  errors  of  observation,  normal

errors of memory due to lapse of time, due to

mental disposition such as shock and horror at

the time of occurrence and those are always

there however honest and truthful  a witness

may  be.  Material  discrepancies  are  those

which are not normal, and not expected of a

normal  person.  Courts  have  to  label  the

category  to  which  a  discrepancy  may  be

categorized.  While  normal  discrepancies  do

not  corrode the credibility  of  a  party's  case,

material discrepancies do so.”

43) The evidence adduced by injured witness

is to be read in relation with medical evidence

adduced by P.W.-6 and P.W.-7. As per P.W.-6, he

examined injured P.W.-8 and found cut injury

mark  over  his  post   occipital  area.  On  the

same day, he also examined P.W.-3 and found

lacerated injury over left dorsum of the hand.

As per P.W.-7, he examined P.W.-1 and found

swelling  near  hip  joint  and  over  right  elbow

lateral  side.  On  the  same  day,  he  also

examined P.W.-2 and found swelling over right

leg below knee.  Therefore,  as  far  as  injuries

received  by  P.W.-1,  P.W.-2,  P.W.-3  and  P.W.-8

are concerned, there is no doubt regarding the

fact that all of them received injuries. All these
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injuries are duly corroborated by the medical

evidence. 

44) No doubt the evidence adduced by P.W.-5,

who happened to be an independent witness

and  a  V.D.P.  President,  is  laced  with  various

inconsistencies.  As  per  P.W.-5,  there  was  a

fighting between two groups. P.W.-8 assaulted

A-2. P.W.-8 was also assaulted by other group.

In  his  cross-examination,  he  has  stated  that

P.W.-8  assaulted  A-2.  He  did  not  see  the

accused/appellants  assaulting.  He  does  not

know  who  among  the  villagers  assaulted

whom. Therefore, in his cross-examination he

has stated that he does not know who among

the villagers assaulted whom and also he did

not see the accused/appellants assaulting the

other group, Therefore, his cross-examination

is in contradiction to his examination-in-chief,

in which he has clearly stated that there was a

fighting which took place and P.W.-8 assaulted

A-2 and P.W.-8 was also assaulted. Therefore,

in view of the self -contradiction made by P.W.-

5, this Court is of the view that the evidence

adduced by P.W.-5 is not liable and trustworthy.
 

45) Moreover,  D.W.-1  in  his  evidence  has

stated  that  P.W.-1  and  her  other  family

members  had come to the place,  where the

villagers  were  erecting  'jeura',  and  raised
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objection as to why they were erecting 'jeura'

there. P.W.-8 came with 'dao' and P.W.-1 had an

iron rod with her. P.W.-8 took the rod from P.W.-

1 and attacked A-2 on his head with the rod

and  ran  away  from there.  Thereafter,  P.W.-1

and her family members also ran away along

with him. While fleeing away, P.W.-8 fell down

on a bamboo stump and sustained injury.  As

per  the  evidence  adduced  by  D.W.-2,  P.W.-8

came there with his sister P.W.-1 and assaulted

the accused/appellant A-2 from behind with an

iron rod. Thereafter, P.W.-8 and A-2 fled away

from  there  towards  their  house  through  the

beel  and fell  down and in  that  process  they

sustained some injuries.

46) When we compare the evidence adduced

by D.W.-1 and D.W.-2 with the statements of

the  accused/appellants  under  Section  313 of

Cr.P.C., then we find that accused/appellant A-

1 talked about certain boundary dispute and

there  was  a  dispute  arisen  for  erecting

bamboo  'jeura'  in  that  boundary.  He  also

talked about lodging an ejahar. He stated that

he  saw  P.W.-8  assaulting  A-2.  Another  co-

accused/appellant A-3 has stated that he is not

aware  what  happened  in  the  place  of

occurrence  and  he  is  only  aware  from  the

discussion which had taken place in the village

Namghar  on  the  previous  day  about  some
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dispute  regarding  erecting/putting  bamboo

'jeura'. As per A-4 he was not even present at

the place of occurrence and he only came to

know  that  P.W.-8  assaulted  A-2  on  his  head

with a rod and they took that injured A-2 to

Laluk  Hospital.  As  per  A-2,  P.W.-8  came and

assaulted him with a rod, as a result of which

he  sustained  head  injury  and  fell  down  and

became  senseless.  His  son  P.W.-5  lodged  a

case at the police station and he is not aware

about the outcome of that case. As per P.W.-5,

some villagers were erecting/putting bamboo

'jeura' on the side of the mathori. His father A-

2  was  also  present  among  the  villagers  for

erecting/putting 'jeura'. When he reached the

place  of  occurrence,  he  saw  his  father  A-2

lying  down  with  blood  coming  out  from  his

head. He heard villagers saying that P.W.-8 had

assaulted his father. Then, he took his father

to medical and lodged an ejahar at the police

station. 

47) If  the stands taken by D.W.s as well  as

the stand taken by all the accused/appellants

in  their 313 statements, there must be some

medical evidence regarding the injury received

by A-2 which is not given in the present case.

That  apart,  accused/appellants  have

mentioned about lodging of the ejahar, but no

details  of  the said  ejahar  was a  part  of  this
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case record.  Therefore,  mere stand taken by

the accused/appellants in their 313 statements

and  also  the  evidence  adduced  by  D.W.s

without  any  specific  reference  of  the  case

number  and  case  details  and  in  absence  of

medical  certificate  regarding  the  injury,  this

Court is of the view that the stands taken by

them  is  not  believable  and  accordingly,

rejected. 

48) After appreciating the evidence adduced

by  all  the  P.W.s  as  well  as  both  D.W.s,  this

Court  is  of  the  view  that  the  learned  Court

below  has  rightly  convicted  all  the

accused/appellants and no further interference

is required by this Court.

49) Now  coming  to  the  sentencing  part,  it

seems  that  the  learned  Court  below  has

directed all the accused/appellants to undergo

simple imprisonment for 1 (one) month, with a

fine  of  Rs.400/-  (rupees  four  hundred)  only

each,  in  default  to  undergo  simple

imprisonment  for  another  7  (seven)  days

under Section 143 of  I.P.C.;  and to  undergo

simple imprisonment for 2 (two) months, with

a fine of Rs.400/- (rupees four hundred) only

each,  in  default  to  undergo  simple

imprisonment  for  another  15  (fifteen)  days

under Section 323 of I.P.C., read with Section

149 of I.P.C. As per Section 143 of I.P.C., the
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punishment  provision  stipulated  is  with

imprisonment of either description for a term

which may extend to six months, or with fine,

or with both. As per Section 323 of I.P.C., the

punishment  provision  stipulated  is  with

imprisonment of either description for a term

which  may extend to  one year,  or  with  fine

which may extend to one thousand rupees, or

with  both.  Therefore,  the  learned  trial  Court

has already taken a lenient view in the instant

case  and  no  further  leniency  can  be

considered  by  this  Court.  Hence,  the

punishment  is  also  affirmed  and  upheld.

50) Accordingly,  the appeal is  dismissed  in

terms of above.

51) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 27th day of May, 2022.

     (Syed Burhanur Rahman)    
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Smt Momi Bharali Informant/victim

PW2 Smt Padumi Bharali Eye witness

PW3 Smt Punya Bharali Victim

PW4 Sri Arun Saikia Eye witness

PW5 Sri Lokehswar Borah Eye witness

PW6 Dr Nikhil Kr. Kakati Medical witness

PW7 Dr Hem Chandra Medhi Medical witness

PW8 Sri Arun Bharali Victim

PW9 Sri Arun Ch. Dekha Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Sri Bhaskar Hazarika Eye witness

DW2 
Sri Pradip Gogoi @ 
Dukhiram Gogoi

Eye witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A



35
Criminal Appeal No.20(2)/2018.

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 Injury certificate

3 Ext.3 Injury certificate

4 Ext.4 Sketch map

5 Ext.5 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman, A.J.S.,)
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


