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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 

       

Criminal Appeal No.30(3)/2019. 
 

Appellant : Md Babul Ali @ Ainuddin. 
 

-Vs- 
 

Respondent: State of Assam. 

 

Advocate for Appellant     : Mrs S.R. Boruah. 

Advocate for Respondent : Mr M.P. Hazarika. 
 

Date of Hearing  : 04/03/2022.   

Date of Judgment: 16/03/2022.       

    

JUDGMENT 

1) This criminal appeal has been preferred by the 

accused/appellant namely, Md Babul Ali under 

Section 374 of Cr.P.C. against the impugned 

judgment and order dated 11/07/2019 passed by 

the learned Judicial Magistrate 1st Class, Lakhimpur, 

North Lakhimpur, convicting the accused/appellant 

under Section 419 of I.P.C. and sentenced him to 

simple imprisonment for 1 (one) year and a fine of 

Rs.1,000/- (rupees one thousand) only and in 

default to undergo simple imprisonment for 1 (one) 

month.  
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2) Being highly aggrieved and dissatisfied with the 

above mentioned judgment and order passed by the 

learned Judicial Magistrate 1st Class, Lakhimpur, 

North Lakhimpur, the accused/appellant preferred 

this appeal and has prayed to set aside the 

impugned judgment and order and to acquit him. 

3) The prosecution case in brief is that the informant is 

an Advocate practicing in the Lakhimpur District 

Court. On 15/10/2007 in connection with G.R. Case 

No.786/2009, Bihpuria P.S. Case No.166/2007 under 

Section 376 I.P.C., the said informant was engaged 

for the bail of the accused therein namely Ahmed 

Hussain. The accused in the instant case stood as a 

bailer for the accused therein, i.e., Ahmed Hussain, 

by representing himself as Kasem Ali and by 

attaching his photo in the bail bond and signed 

thereon as Kasem Ali. Informant knows the accused 

in the instant case from before and on asking his 

name, he told his name to be Kasem Ali and the 

informant identified the bail bond as an Advocate in 

that case. As the accused in that case remained 

absent for many days, a Misc. Case bearing 

No.105/2010, was instituted against the bailer 

Kasem Ali. On 29/03/2014 the son of Kasem Ali, i.e., 

Safiqul Islam filed an application in the court stating 

that the accused in the instant case showing himself 

as the Ejmali Pattadar and by cheating has taken 

bail by representing himself as Kasem Ali and by 
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signing in the name of Kasem Ali by affixing his 

photo. And on 07/05/2014 Safiqul Islam informed 

about the same to the informant and he lodged this 

case.  

4) Thereafter, the case was registered as N.L.P.S. Case 

No.438/2014 under Sections 468/419 of I.P.C. 

against Md. Babul Ali, named in the ejahar. The 

Investigating Officer submitted Charge Sheet against 

the accused person, namely, Md Babul Ali, under 

Sections 486 and 419 of I.P.C. 

5) After appearance of the accused/appellant, the copy 

of the relevant document was furnished to the 

accused/appellant. After perusing C.R. and hearing 

the charges under Sections 419 and 486 I.P.C. are 

framed by the learned Lower Court which on being 

read over and explained to the accused/appellant, 

he pleaded not guilty and claimed to be tried. 

6) During the trial 6 numbers of P.W.s adduced 

evidence. The statement of the accused/appellant 

was recorded under Section 313 of Cr.P.C. and he 

denied all the incriminating questions put against 

him, but did not adduce any evidence as defence 

witness.  

7) The learned counsel on behalf of the 

accused/appellant has taken grounds in the instant 

appeal that the trial Court did not apply the judicious 

mind and failed to appreciate the evidence in proper 
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perspective. Also the learned engaged counsel did 

not cross-examine the informant and further failed 

to cross-examine the other P.W.s properly, because 

of which the present accused/appellant suffers 

injustice. Moreover, the I.O. failed to interrogate the 

person Md Kasem Ali in whose name the bail was 

taken in G.R. Case No.786/2007.  

8) I have also heard the learned A.P.P. appearing on 

behalf of the State, who forcefully argued that the 

materials as well as evidence available on record is 

sufficient to arrive in the conclusion that the present 

accused/appellant had indeed committed the offence 

and there is no plausible ground to interfere the 

impugned judgment. 

Point of determination. 

9) Whether the learned lower Court was justified in 

convicting the accused/appellant under Section 419 

of I.P.C. and sentenced to simple imprisonment for 1 

(one) year and a fine of Rs.1,000/- (rupees one 

thousand) only and in default to undergo simple 

imprisonment for 1 (one) month? 

Discussion, decision and reason thereof. 

10) Before entering into the merit of appeal, let me 

discuss the evidence available on record. 

11) P.W.-1 who is the informant, stated in his 

evidence that on 15/10/2007 in G.R. Case 
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No.786/2007, P.S. Case No.166/2007 under Section 

376 of I.P.C., one Ahmed Hussain was the accused 

in that case. The said accused was allowed to go on 

bail on an amount of Rs.15,000/- (rupees fifteen 

thousand) only and stood as the bailer introducing 

himself as Kasem Ali and signed on the bail bond 

and gave the photo of the accused to the informant, 

as such, the informant as an Advocate identified the 

accused as the Zamindar as Kasem Ali. In the said 

case, the accused in that case Ahmed Hussain 

remained absent, and as such, a Misc. Case was 

registered against the accused. He knew about the 

same on 29/03/2014 from the son of Kasem Ali, i.e., 

Safikul Islam that although the name of the accused 

is present in the Ejmali Patta, but the accused did 

not sign in his name, but signed in the name of 

Kasem Ali and he knew about the same on 

07/05/2014. The accused impersonated himself as 

Kasem Ali in the court. The cross-examination of 

P.W.-1 was declined by the defence. 

12) P.W.-2 stated in his evidence that he is the son 

of Kasem Ali and one court notice was sent to his 

father stating that his father has to pay Rs.20,000/- 

(rupees twenty thousand) only in the court. When 

his father appeared before the court, he came to 

know that the photo of the bailer and the face of his 

father did not match. His father did not stand as a 

bailer to the said accused. 
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13) In his cross-examination, P.W.-2 has stated 

that he and the accused are belonging to the same 

family. The Patta used by the accused as a bailer 

was an Ejmali Patta. 

14) P.W.-3 stated in his evidence that he is accused 

is his nephew and that about one and half year ago, 

a notice in the name of the Kasem Ali came to him. 

As at that time Kasem Ali was ill, as such, P.W.-3 

appeared before the court. When he appeared 

before the court he came to know that the photo of 

the bailer in that case did not match the face of 

Kasem Ali. 

15) In his cross-examination, P.W.-3 has stated 

that Kasem Ali and Babul Ali are belonging to the 

same family and they are possessing a joint Patta. 

16) P.W.-4 stated that both accused and Kasem Ali 

are his nephew. Further, in his evidence he deposed 

that he knew that a court notice sent in the name of 

the Kasem Ali as the bailer and he could not produce 

the accused in that case, the notice went to him for 

depositing the bail amount. From the record, it could 

be known that Kasem Ali did not take the bail of the 

accused and the accused took the bail in the name 

of Kasem Ali. The accused cheated and with wrong 

intention introduced himself as Kasem Ali. 
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17) In his cross-examination, P.W.-4 has stated 

that Babul Ali and Kasem Ali are belonging to same 

family and the Patta in question is an Ejmali Patta. 

18) P.W.-5 is the I.O. of the instant case. He went 

to the place of occurrence at the North Lakhimpur 

Bar Association and interrogated the informant and 

drew the sketch map of the place of occurrence. On 

28/12/2014, he went in search of the accused and 

found him in his house and he interrogated him. The 

accused/appellant admitted the fact that his name is 

Babul Ali and not Kasem Ali. After that he also 

interrogated other witnesses and recorded their 

statements. He arrested the accused/appellant and 

on 29/12/2014 the accused/appellant was produced 

before the Court. Thereafter, on the completion of 

the investigation, he submitted the case diary before 

the O.C.  

19) In his cross-examination, P.W.-5 has stated 

that he did not record the statement of Gaonburah 

of the village of accused/appellant. He also did not 

record the statements of other advocates other then 

the informant.  

20) P.W.-6 has stated that P.W.-5 investigated the 

case and he submitted the case diary to him as 

P.W.-5 was transferred by that time. Thereafter, 

P.W.-6 submitted the charge-sheet against the 
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accused/appellant Babul Ali under Sections 468 and 

419 of I.P.C. 

21) In his cross-examination, P.W.-6 has stated 

that he did not investigate the case. He only 

submitted the charge-sheet. 

22) The accused was duly examined under Section 

313 of Cr.P.C. and he has taken a stand that he has 

not committed any offence as alleged by the 

prosecution. Upon being asked the question No.18 

under Section 313 of Cr.P.C. that if had anything 

else to say, the accused/appellant has stated that he 

did not commit any offence and he was asked by 

Kasem Ali to sign in his name and represent him. 

23) Perusal of the evidence available on record and 

also the statement as recorded under Section 313 of 

Cr.P.C., it can be easily seen that as per Ext.2 which 

is the certified copy of the bail bond, the 

accused/appellant impersonated himself as Kasem 

Ali and also put the signature of the 

accused/appellant as Kasem Ali and photograph of 

the accused/appellant also as Kasem Ali. Further 

Ext.3 is the affidavit by the accused/appellant as 

Kasem Ali and in the said affidavit the signature of 

the accused/appellant can also be seen as Kasem 

Ali. 

24) When the accused/appellant was examined 

under Section 313 of Cr.P.C., he has taken a stand 
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that he did not commit any offence and he was 

actually asked by Kasem Ali to sign in his name and 

represent him. This is in contradiction of the 

evidence adduced by P.W.-2 who is the son of 

Kasem Ali. Besides that it is incumbent upon the 

accused/appellant to prove the stand taken by him 

under Section 313 Cr.P.C. by adducing the said 

Kasem Ali before this Court as defence witness. 

However, this is an admitted fact that no D.W. 

appeared before this Court on behalf of the 

accused/appellant. 

25) In Anil Rishi v. Gurbaksh Singh reported 

in AIR 2006 SC 1971 Hon’ble Supreme Court has 

held that  which is produced herein below:- 

"There is another aspect of the matter which should 

be borne in mind. A distinction exists between a 

burden of proof and onus of proof. The right to begin 

follows onus probandi. It assumes importance in the 

early stage of a case. The question of onus of proof 

has greater force, where the question is which party is 

to begin. Burden of proof is used in three ways : (i) to 

indicate the duty of bringing forward evidence in 

support of a proposition at the beginning or later; (ii) 

to make that of establishing a proposition as against 

all counter evidence; and (iii) an indiscriminate used in 

which it may mean either or both of the others. The 

elementary rule is Section 101 is inflexible. In terms of 

Section 102 the initial onus is always on the plaintiff 

https://indiankanoon.org/doc/1353917/
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and if he discharges that onus and makes out a case 

which entitles him to a relief, the onus shifts to the 

defendant to prove those circumstances, if any, which 

would disentitle the plaintiff to the same." 

26) Accordingly, I have no hesitation in mind to 

hold that the prosecution has been able to establish 

the charge under Section 419 of I.P.C. against the 

accused/appellant beyond all reasonable doubt. 

Hence, I find no illegality in the impugned judgment 

and order passed by the learned Court below and 

accordingly, the impugned judgment and order of 

conviction so passed by the learned trial Court is 

hereby affirmed. 

27) Coming to the sentence part, it is seen that the 

learned trial Court has convicted the 

accused/appellant under Section 419 of I.P.C. and 

sentenced to simple imprisonment for 1 (one) year 

and a fine of Rs.1,000/- (rupees one thousand) only 

and in default to undergo simple imprisonment for 1 

(one) month. As per Section 419 of I.P.C. the 

maximum punishment provision stipulated therein 

shall be with imprisonment of either description for a 

term which may extend to 3 (three) years or with 

fine or with both. Therefore, considering the matter 

in entirety and also the fact that a fraud was played 

against the Court as well as the judicial process, the 

learned trial Court has actually taken a lenient view 

and imposed punishment for imprisonment of only 1
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(one) year. Therefore, no further leniency can be 

considered against the accused/appellant and 

accordingly, the punishment imposed upon the 

accused/appellant is also hereby affirmed. 

28) Accordingly, the appeal is hereby dismissed as 

devoid of any merit. 

29) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court. 

 Given under my hand and seal of this Court on 

this the 16th day of March, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur.  
Certified that the Judgment is typed  
to my dictation and corrected by me 

and each page bears my signature. 
 
 

 
(Syed Burhanur Rahman)  

Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 

Transcribed and typed by:  
 
 

Sri Montu Kherkatary, Stenographer. 
 

 


