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Money Appeal No.1/2021. 

 

Contd… 

IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 
 

 

Present: Syed Burhanur Rahman, A.J.S., 

  Addl. District Judge (F.T.C.), 
  Lakhimpur, North Lakhimpur. 
 

Money Appeal No.1/2021. 

 

Sri Phatik Gogoi     
 .…………Appellant/Plaintiff. 

           -Vs- 

Sri Rebot Gogoi    

 ………....Respondent/Defendant. 
 

Advocate for the Appellant/Plaintiff         : Mr. H. Das. 
Advocate for the Respondent/Defendant : Mr. P. Saikia. 
 

Date of Hearing    : 28/02/2022. 
Date of Judgment  : 10/03/2022. 
 

JUDGMENT 

1. This memo of appeal has been preferred by the 

appellant/plaintiff filed under Section 96 read with 

Order XLI and rules laid therein under C.P.C. against 

the judgment and decree dated 21.11.2020 passed by 

the learned Civil Judge, Lakhimpur, North Lakhimpur in 

Money Suit No.15/2018.  

2. The appellant/plaintiff’s case in brief is that the 

respondent/defendant borrowed a sum of 

Rs.4,64,000/- (rupees four lakh sixty four thousand) 

only from the appellant/plaintiff assuring him to return 

the amount within a short time as he was in urgent 
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need of money. Thereafter, due to his urgent need for 

money, appellant/plaintiff asked the respondent/ 

defendant to return the borrowed amount and 

therefore, on demand of the appellant/plaintiff, on 

15/08/2017, the defendant issued a cheque bearing 

No.733517 dated 15/08/2017 in favour of the 

appellant/plaintiff towards repayment of loan. The 

appellant/plaintiff presented the cheque in S.B.I., 

Dhakuakhana Branch on 12/10/2017 for encashment, 

but it was dishonored for insufficient fund and the 

bank notified the matter to the plaintiff on 12/01/2018 

by post. Thereafter, the appellant/plaintiff sent two 

demand notices to the defendant on 17/03/2018 and 

27/04/2018 respectively by registered post. Even after 

due services of the notices, the respondent/defendant 

did not pay any heed to it and tried to avoid the 

appellant/plaintiff. Under these facts and 

circumstances, the plaintiff has instituted the instant 

suit for recovery of Rs.4,64,000/- (rupees four lakh 

sixty four thousand) only from the 

respondent/defendant with interest @ 10 % P.A. 

3. Respondent/defendant contested the suit by filing his 

written statement denying the case of the 

appellant/plaintiff regarding borrowing of the amount 

from the plaintiff as well as issuing of the cheque 

bearing No.733517 dated 15/08/2017 by him. In fact, 

it is contended that he retired from service on 
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31/03/2017 and after retirement, an amount of 

Rs.5,00,000/- (rupees five lakh) only, being his 

retirement benefit, was deposited in his bank account 

and hence the claim of the appellant/plaintiff that he 

(i.e., the respondent/defendant)  was in need of the 

money and hence borrowed the amount is totally 

false. Further, he contended that he lost his passbook, 

A.T.M. card and cheque book and his son filed an 

application with Ghilamara P.S. in that respect for 

taking necessary action and thereafter the said 

petition was forwarded to the bank authority and 

thereafter, a new cheque book was issued in favour of 

the respondent/defendant on 27/12/2016 and issued a 

passbook on 13/09/2016. Thus, according to the 

respondent/defendant, the case of the plaintiff is false 

and hence the same is liable to be dismissed. 

4. Learned Civil Judge, Lakhimpur, North Lakhimpur 

having perused the pleadings of the parties and 

framed the following issues for adjudication:- 

i) Whether the defendant borrowed a sum of 

Rs.4,64,000/- (rupees four lakh sixty four thousand) 

only from the plaintiff assuring to return the same 

within short period of time? 

ii) Whether on 15/08/2017, the defendant issued a 

cheque bearing No.733517 for an amount of  
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Rs.4,64,000/- (rupees four lakh sixty four thousand) 

only in favour of the plaintiff towards payment of the 

amount he had borrowed from the plaintiff? 

iii) Whether the plaintiff is entitled to the relief as 

prayed for? 

iv) To what other relief/reliefs, the parties are 

entitled?  

5. In support of his case, appellant/plaintiff has examined 

two witnesses and exhibited various documents. Vide 

order dated 23/04/2019 examination-in-chief of P.W.-2 

in affidavit was taken off the record as the 

appellant/plaintiff failed to produce P.W.-2 for his 

cross-examination. On behalf of the 

respondent/defendant four numbers of witnesses 

adduced evidence in a bit to demolish the stand taken 

by P.W. 

6. After hearing the argument advanced by both the 

sides, learned Civil Judge, Lakhimpur, North Lakhimpur 

has decided Issue No.1 in negative against the 

appellant/plaintiff. In view of the negative finding 

against the appellant/plaintiff regarding the Issue 

No.1, other Issues i.e., Issue no. 2, 3, and 4 became 

redundant and accordingly, the suit was dismissed on 

contest with cost. 
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7. Being highly aggrieved and dissatisfied with the 

impugned judgment and decree passed by the learned 

trial Court, the instant appeal is filed on various 

grounds, which inter alia states that the learned Court 

below failed to assess the evidence, documents as well 

as failed to appreciate the evidence of parties and 

passed an erroneous judgment and decree. Further it 

is stated that the respondent/defendant failed to 

assert and prove that he had not borrowed money 

from the appellant/plaintiff as claimed by the 

appellant/plaintiff. Also it is stated that the learned 

Court below failed to appreciate the evidence in it is 

proper perspective and arrived in an erroneous 

decision. 

Point for determination. 

8. Whether the impugned judgment and decree dated 

21.11.2020 passed by the learned Civil Judge, 

Lakhimpur, North Lakhimpur in Money Suit Case 

No.15/2018 is sustainable in law and fact? 

Discussion, decision and reason thereof. 

9. I have carefully perused the memo of appeal, 

pleadings of respective parties, evidence on record 

both orally and documentary and the impugned 

judgment and decree. I have already heard the 
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argument advanced by the learned counsels for both 

the parties and I proceed to dispose the appeal on the 

basis of the available material and evidence on record.  

Issue No.1.  

10. The appellant/plaintiff averred in his plaint that the 

respondent/defendant borrowed a sum of 

Rs.4,64,000/- (rupees four lakh sixty four thousand) 

only from him after giving the assurance that the 

amount will be returned within a short period of time. 

Thereafter, upon the demand made by the 

appellant/plaintiff on 15/08/2017, the 

respondent/defendant issued a cheque bearing 

No.733517 dated 15/08/2017 in favour of the 

appellant/plaintiff towards the full and final payment 

against the load amount. However, when the said 

cheque was presented in S.B.I., Dhakuakhana Branch 

on 12/10/2017 for encashment, it was dishonored due 

to insufficient fund and the bank also notified the 

matter to the appellant/plaintiff on 12/01/2018 

regarding dishonor of the said cheque. The 

appellant/plaintiff thereafter sent 2 demand notices to 

the respondent/defendant on 17/03/2018 and 

27/04/2018 respectively by registered post and 

despite the receipt of those notices, 

respondent/defendant did not reply against those 

notices. 
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11. Per contra, respondent/defendant has denied all the 

averments made in the plaint and very clearly stated 

that he did not borrow any amount from the 

appellant/plaintiff. He has also denied of issuance of 

any cheque to the appellant/plaintiff. In fact , he has 

taken a ground that he lost his passbook, A.T.M. card 

and cheque book and is son has also filed an 

application with Ghilamara P.S. in that respect and a 

new cheque book was issued on 27/12/2016 

12. It is well settled principle of law that the burden of 

prove lies on the person who asserts the facts and not 

on the one who denied the fact to be true. Therefore, 

in this case the appellant/plaintiff had to prove his 

claim made against the respondent/defendant 

regarding the factum of borrowing the amount of 

Rs.4,64,000/- (rupees four lakh sixty four thousand) 

only and also regarding the issuance of cheque 

bearing No.733517 to the appellant/plaintiff. The 

appellant/plaintiff had adduced evidence as P.W.-1, 

reiterating the stand taken in his plaint. In his cross-

examination, P.W.-1 has stated that regarding the loan 

amount there was no written agreement, it was only 

an oral agreement between the parties. Further, he 

has stated in his cross-examination that he has not 

mentioned in his petition regarding the exact place 

where he has received the cheque and also that he did 

not mention about the person of any witness during 
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that time. Also it is admitted in his cross-examination 

that there were 2 other cases which are pending 

under N.I. Act bearing Case No.9/2018 and 10/2018 

before the learned Sub-Divisional Judicial Magistrate 

(M), Dhakuakhana. Thereafter, he denied all the 

suggestions made by the respondent/defendant. 

13. P.W.-2 filed evidence on affidavit under Order XVIII 

Rule 4 and claimed to be an eye witness while giving 

the loan amount by the appellant/plaintiff to the 

respondent/defendant. But, the said P.W.-2 never 

appeared before the Court for cross-examination and 

as a result vide order dated 23/04/2019, the 

examination-in-chief of P.W.-2 on affidavit was taken 

off the record.  

14. I have also perused the disputed cheque which is duly 

exhibited as Ext.1. In the back side of the cheque the 

signature which is exhibited as Ext.1(2)  and the 

signature on the front side of the cheque just above 

the name which is duly exhibited as Ext.1(1), are 

different signatures and can be easily recognized with 

the naked eyes. The Court on the first glance itself can 

make out that one of the signatures seems to be 

forged one. 

15. It is an admitted position of law, as per Sections 101 

and 102 of the Evidence Act, the burden of prove 
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being the persuasive burden is always upon the 

appellant/plaintiff side. Once the appellant/plaintiff 

succeeds in prima facie establishing its case by leading 

cogent evidence on record, the onus would then shift 

upon the respondent/defendant to lead evidence to 

disprove the appellant/plaintiff side.  Naturally, it is the 

duty cast on the appellant/plaintiff to show before the 

court that it is entitled for the relief so claimed. There 

is a difference between the burden of proof and onus 

of proof. The appellant/plaintiff under Section 101 of 

the Indian Evidence Act must to discharge its burden 

as required under the law and thereafter only if the 

appellant/plaintiff is able to discharge its burden, the 

onus shifts to the respondent/defendant.  

16. In Anil Rishi v. Gurbaksh Singh reported in AIR 

2006 SC 1971 Hon’ble Supreme Court has held that  

which is produced herein below:- 

      "There is another aspect of the matter which should be 

borne in mind. A distinction exists between a burden 

of proof and onus of proof. The right to begin follows 

onus probandi. It assumes importance in the early 

stage of a case. The question of onus of proof has 

greater force, where the question is which party is to 

begin. Burden of proof is used in three ways : (i) to 

indicate the duty of bringing forward evidence in 

support of a proposition at the beginning or later; (ii) 

https://indiankanoon.org/doc/147127/
https://indiankanoon.org/doc/1353917/
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to make that of establishing a proposition as against 

all counter evidence; and (iii) an indiscriminate used in 

which it may mean either or both of the others. The 

elementary rule is Section 101 is inflexible. In terms of 

Section 102 the initial onus is always on the plaintiff 

and if he discharges that onus and makes out a case 

which entitles him to a relief, the onus shifts to the 

defendant to prove those circumstances, if any, which 

would disentitle the plaintiff to the same." 

17. The Hon'ble Supreme Court has clearly distinguished 

between the burden of proof and the onus of proof. It 

also held that the elementary rule is Section 101 of 

the Indian Evidence Act which is inflexible and as 

per Section 102, the initial onus is always on the 

plaintiff and if he discharges the onus and makes out 

the case that he is entitled to a relief, then the onus 

shifts to the defendant to prove those circumstances 

which would disentitle the plaintiff to the relief. In the 

instant case the appellant/plaintiff clearly fails to prima 

facie establish its case by leading cogent evidence. 

Even P.W.-2 never appeared before the Court for 

cross-examination. Therefore, the appellant/plaintiff 

miserably failed to discharge its initial burden 

regarding his claim and hence, the learned Civil Judge, 

Lakhimpur, North Lakhimpur rightly decided Issue No.1 

in negative against the appellant/plaintiff. 

https://indiankanoon.org/doc/147127/
https://indiankanoon.org/doc/1505766/
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18. In view of the discussion regarding the Issue No.1 

which is decided in negative against the 

appellant/plaintiff, Issue No.2, 3 and 4 become 

redundant. 

19. Therefore, it is found that the learned trial Court 

rightly assessed the evidence on record and correctly 

came to the finding that the appellant/plaintiff failed 

to prove the initial burden of proving his claim 

regarding the borrowing of Rs.4,65,000-/ (rupees four 

lakh sixty five thousand) only by the 

respondent/defendant from him.  

20. In the result having found no merit the appeal stands 

dismissed. Accordingly, the judgment and decree 

dated 21.11.2020 passed by the learned Civil Judge, 

Lakhimpur, North Lakhimpur in Money Suit Case 

No.15/2018 is hereby upheld. 

21. Send down the lower Court records along with a copy 

of Judgment to the learned trial Court. 

Judgment is signed, sealed and delivered in the open 

Court on this the 10th day of March, 2022.  

  

               ( Syed Burhanur Rahman )                    

            Addl. District Judge (F.T.C.),  
           Lakhimpur, North Lakhimpur.



12 

Money Appeal No.1/2021. 

 

 

 

Certified that the Judgment is typed 
to my dictation and corrected by me 

and each page bears my signature. 
 
 

 
( Syed Burhanur Rahman ) 

Addl. District Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 
 

Transcribed and typed by: 
          
Sri Montu Kherkatary, Stenographer. 


