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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C), 
LAKHIMPUR, NORTH LAKHIMPUR. 

 
 CRIMINAL REVISION No.4(1)/2019. 

   
P R E S E N T 

 Syed Burhanur Rahman, A.J.S., 

Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

 
P A R T I E S 

   1. Sri Utpal Phukan. 

   2. Sri Niral Dadrai. 
   3. Sri Manchid Chauria. 

 ...…..... Petitioner. 
-Vs- 

Smt Rina Sarkar 
 ....Opposite Party. 

 
A P P E A R A N C E 

 
For the Petitioner : Mr M. J. Gogoi, Ld Advocate. 
For the Opp. Party : Mr U. Deka, Ld Advocate. 

 
Date of Hearing  : 04/01/2022, 25/02/2022. 

Date of Judgment : 09/03/2022. 
    

J U D G M E N T 

1) The revision petition is preferred by the revision 

petitioners (second party) against the impugned 

order dated 21/09/2018 passed by the learned 

Additional District Magistrate, Lakhimpur, North 

Lakhimpur in Misc. Case No.72/2011, under Sections 

107 / 145 of Cr.P.C. by which the possession of the 

disputed land in question was declared in favour of 

respondent (first party). It is further declared that 

the respondent (first party) was entitled to the 
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possession of a plot of land measuring 3 bighas and 

2 kathas and petitioners (second party) are proved to 

be mere encroacher who created nuisance over the 

disputed land. The revision petitioners (second party) 

was directed to relinquish their illegal occupation, if 

any, in the disputed land. 

2) It is pertinent to mentioned here that the impugned 

order was passed consequent to the initiation of the 

proceeding on 20/07/2015 as per the direction 

passed by the Hon’ble Sessions Judge, Lakhimpur, 

North Lakhimpur in Criminal Revision No.2(1)/2013 

dated 09/06/2015 which was filed by the revision 

petitioner Utpal Phukan and 2 others against the 

order dated 30/11/2012 passed in connection with 

the Misc. Case No.72/2011. By way of that order the 

Hon’ble Sessions Court set aside the order dated 

30/11/2012 and the case was sent back to the 

learned Court below for disposing of the matter a 

fresh. It was also made clear that no fresh evidence 

would be adduced, but only the argument of the 

parties would be heard by the learned trial Court. 

Thereafter, the matter was again initiated on 

20/07/2015 by the learned Additional District 

Magistrate, Lakhimpur. 

3) From the perusal of the record it reveals that the 

origin of this dispute went back to the year 2011 on 

the basis of the complaint petition dated 10/03/2011 
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filed by the respondent (first party) Rina Sarkar 

under Section 145 of Cr.P.C. regarding dispossession 

of a plot of land measuring 3 bighas and 2 kathas 

covered by P.P. No.17 and Dag No.245 located under 

Laluk Mouza in Harmoti Revenue Village of 

Lakhimpur District, Assam.  

4) During the pendency of the said case the Circle 

Officer, Bihpuria Revenue Circle prepared a report 

and submitted the field verification report of the 

disputed land in question on 15/03/2012. From the 

report of the Circle Officer it reveals that the father of 

the respondent/first party Dhananjoy Sarkar claimed 

to have 3 bighas and 2 kathas of land and from the 

field verification it was found that there is a 

residential house, well, latrine and trees, measuring 2 

kathas 4 lochas of land. The revision petitioners 

(second party) Sri Utpal Phukan also had a thatch 

house made of tin and bamboo in the land measuring 

3 lochas of land. And 4 kathas of land is used as a 

road for going to the Harmoti Rail Station. Therefore, 

it was reported by the then Circle Officer, Bihpuria 

Revenue Circle that out of the 5 bighas land, 2 katha 

4 lochas was in possession of Dhananjoy Sarkar 

(father of Rina Sarkar), 3 lochas land was in 

possession of Utpal Phukan (revision petitioner) and 

4 katha land is in possession of the road going 

towards the Harmoti Rail Station. Also it is mentioned 

in that report that 3 bighas 3 kathas and 13 lochas of 
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land out of the 5 bighas land was not in possession 

of anyone.  

5) During the trial proceeding 3 P.W.s adduced evidence 

on behalf of the respondent (first party) and 3 D.W.s 

adduced evidence on behalf of the revision 

petitioners (second party). From appreciation of the 

evidence adduced by D.W.s there was certain 

contradictory stands as far as the ownership of the 

land was concerned. D.W.-2 and D.W.-3 stated in 

their deposition that they know the fact that the 

second party Utpal Phukan purchased the disputed 

land from one Magdali Munda. While D.W.-1 Utpal 

Phukan stated in his deposition that he only entered 

into an agreement for Sale of the disputed land and 

paid an advance amount. Out of the total amount of 

Rs 7,50,000 (Seven Lakh Fifty Thousand) he paid two 

installments of Rs 50,000 (Fifty Thousand) each. 

Further, he stated that he did not obtain any N.O.C. 

for purchasing the disputed land in this regard. 

Therefore, from the evidence of D.W.s., it is revealed 

that the factum of purchase of the disputed land is 

not complete and some agreement of sale was only 

executed by the revision petitioners (second party). 

However, the P.W.s’ stand is uniform in nature. The 

disputed land was purchased by Dhananjoy Sarkar 

(father of Rina Sarkar) from one Magdali Munda by 

way of sale deed on 04/05/1997. 
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6) Based on the evidence adduced and the material 

available before the learned Additional District 

Magistrate, Lakhimpur, North Lakhimpur, the 

impugned order was passed on 21/09/2018, whereby 

the possession of the disputed land in question was 

declared in favor of respondent (first party). It is 

further declared that the respondent (first party) was 

entitled to the possession of a plot of land measuring 

3 bighas and 2 kathas and petitioners (second party) 

are proved to be mere encroacher who created 

nuisance over the disputed land. The revision 

petitioners (second party) was directed to relinquish 

their illegal occupation, if any, in the disputed land. 

7) Being highly aggrieved with the impugned order, the 

revision petitioners have preferred this revision 

petition on various grounds. It is stated that the 

impugned order passed by the learned Court below is 

illegal, irregular and improper. The learned Court 

below has failed to appreciate that the opposite party 

has no locus standi to institute the case as her father 

Dhananjoy Sarkar is the competent person to do so. 

It is further stated that neither the respondent nor 

her father had possessed the disputed land in any 

manner at any time. The learned Court below also 

committed grave error by relying on the report 

submitted by the concerned Circle Officer, which 

reveals nothing about possession of the disputed 

land by the respondent. 
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8) Learned counsel on behalf of the revision petitioners 

has further submitted that the written argument by 

the present revision petitioners (second party) was 

not taken into consideration by the learned Court 

below. It is stated that vide order dated 09/04/2018, 

the learned Court below had posted the case for 

written argument of both the parties. Accordingly, 

the present revision petitioners (second party) 

submitted the written argument on 01/09/2018, but 

the same was not taken into consideration. 

9) The learned counsel on behalf of the respondent has 

submitted that Rina Sarkar is duly authorized to 

represent her father Dhananjoy Sarkar by way of a 

notarized affidavit dated 04/03/2011. The said 

affidavit was made as annexure A in the written 

argument filed by the respondent before this Court. 

Therefore, the respondent has locus standi to 

participate in the instant case on behalf of her father. 

Besides that the learned Court below has rightly 

appreciated the evidence and material available on 

record and correctly passed the impugned order in 

favour of the respondent/first party. 

Point of determination. 

10) The legality, correctness and propriety of the 

impugned order dated 21/09/2018 passed in the 

Misc. Case No.72/2011 under Sections 107 / 145 of 

Cr.P.C. 
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Discussion, decision and reason thereof. 

11) I have heard argument advanced by the 

learned counsels of both the sides and gone through 

the L.C.R. carefully. From the record it reveals that as 

far as the locus standi is concerned the respondent 

Smt Rina Sarkar is duly authorized by her father to 

participate/initiate in the various Court proceedings 

regarding the disputed land, by way of a notarized 

affidavit on 04/03/2011 to represent him regarding 

the disputed land.  Accordingly, it is held that the 

present respondent/first party has locus standi to 

participate/initiate in the Court proceedings regarding 

the disputed land. 

12) As far as the non consideration of the written 

argument which was allegedly submitted on 

01/09/2018 by the revision petitioners, it is found 

from the record that on 09/08/2018 a petition was 

filed before the learned Executive Magistrate stating 

that Senior Advocate Mr Biman Borah has been 

suffering from ailment and written argument before 

the Court could not be submitted and accordingly the 

time was sought for filing the written argument. 

Thereafter, again on 05/09/2018 another hajira was 

filed by the party in person Utpal Phukan, wherein it 

was stated that because of the ill health of the 

advocate he is not present before the Court and 

another date may be fixed. Therefore from those 2 
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hajiras it can be presumed that on 01/09/2018 no 

such written argument was submitted as claimed by 

the present revision petitioners in the instant case. 

13) It is pertinent to mention here that the Circle 

Officer’s report has clearly stated regarding the 

possession of disputed land by the parties concerned. 

In the said Circle Officer’s report it is mentioned that 

the father of the respondent/first party Dhananjoy 

Sarkar had 3 bighas and 2 kathas of land and from 

the field verification it was found that there is a 

residential house, well, latrine and trees, measuring 2 

kathas 4 lochas of land. In the said report it is 

mentioned that the revision petitioners (second 

party) Sri Utpal Phukan also had a thatch house 

made of tin and bamboo in the land measuring 3 

lochas of land. In the said report it is also mentioned 

that 4 kathas of land is used as a road for going to 

the Harmoti Rail Station. Therefore, it was reported 

by the then Circle Officer, Bihpuria Revenue Circle 

that out of the 5 bigha land, 2 kathas 4 lochas was in 

possession of Dhananjoy Sarkar (father of Rina 

Sarkar), 3 lochas land was in possession of Utpal 

Phukan (revision petitioner) and 4 kathas land is in 

possession of the road going towards the Harmoti 

Rail Station. Also it is mentioned in that report that 3 

bigha 3 kathas and 13 lochas of land out of the 5 

bighas land was not in possession of anyone.  
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14) The scheme of Sections 145 and 146 Cr.P.C. is 

that the Magistrate, on being satisfied about the 

existence of a dispute likely to cause a breach of the 

peace, issues a preliminary order stating the grounds 

of his satisfaction and calling upon the parties to 

appear before him and submit their written 

statements. Then he proceeds to peruse the 

statements, to receive and to take evidence and to 

decide which of the parties was in possession on the 

date of the preliminary order. On the other hand if he 

is unable to decide who was in such possession or if 

he is of the view that none of the parties was in such 

possession he may say so. If he decides that one of 

the parties was in possession, he declares the 

possession of such party. In the other two situations 

he attaches the property. Thus a proceeding begun 

with a preliminary order must be followed up by an 

enquiry and end with the Magistrate deciding in one 

of three ways and making consequential orders. 

15) Sub-section 1 of Section 146 makes it clear the 

Magistrate is given power to attach the subject of 

dispute "until the competent Court has determined 

the rights of the parties thereto with regard to the 

person entitled to the possession thereof". The 

determination by a competent Court of the rights of 

the parties spoken of there, has not necessarily to be 

a final determination. The determination may be 

even tentative at the interim stage when the 
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competent Court passes an order of interim 

injunction or appoints a receiver in respect of the 

subject-matter of the dispute pending the final 

decision in the suit. The moment the competent 

Court does so, even at the interim stage, the order of 

attachment passed by the Magistrate has to come to 

an end. 

16) The Hon’ble Gauhati High Court in Mojid 

Ali Sheikh (Md) Vs State of Meghalaya and ors 

reported in 2013(1) GLT 340 has held that ‘From 

a close reading of the aforesaid provision, it is 

evident that for invoking jurisdiction under 

Section145 Cr.P.C., the following conditions must be 

fulfilled:  

(1) A dispute should exist concerning any land or 

water or the boundaries thereof within the local 

jurisdiction of the concerned Magistrate; 

 (2) Such a dispute is likely to cause a breach of the 

peace;  

(3) The concerned Magistrate should be satisfied 

from a report of a Police Officer or upon other 

information about the existence of conditions (1) and 

(2) above.  

Thus, the existence of the above three conditions is 

the sine qua non for exercise of power under Section 

145 Cr.P.C. All the three conditions must exist 
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simultaneously. Once the Magistrate is satisfied 

about the existence of the aforementioned conditions 

precedent, he is to make an order in writing stating 

the ground of his satisfaction. The essence of Section 

145 Cr.P.C. is to prevent breach of peace. In other 

words, there is an element of immediacy attached to 

a proceeding under Section 145 Cr.P.C. By its very 

nature, such a proceeding has to be decided 

expeditiously and should not continue for a long 

period. The objective of Section 145 Cr.P.C. is to find 

out the party in possession of the disputed land and 

to protect his possession and thereby prevent breach 

of peace. It is not the objective of the aforesaid 

provision to determine other rights of the contesting 

parties, including the right to title, which should be 

decided by the appropriate Civil Court.’ 

17) In the impugned order dated 21/09/2018 it 

seems that the learned Additional District Magistrate, 

Lakhimpur, North Lakhimpur has over stepped its 

jurisdiction and instead of deciding the matter strictly 

as per under Section 145 of Cr.P.C.; went on to 

decide the ownership of the disputed land. Thus it is 

clearly in contravention of the scheme as stipulated 

in Section 145 of Cr.P.C. and as such being a private 

land dispute, which is civil in nature, this is beyond 

the scope and ambit of the jurisdiction of the 

Executive Magistrate as stipulated under Section 145 
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of Cr.P.C. Such a situation cannot be allowed to 

remain unremedied. 

18) For the above stated reasons, the impugned 

order dated 21/09/2018 passed by the learned 

Additional District Magistrate, Lakhimpur, North 

Lakhimpur in Misc. Case No.72/2011, under Sections 

107/ 145 of Cr.P.C. is hereby quashed and set aside 

and accordingly, the instant revision petition is 

allowed.  

19) Notwithstanding quashing of the above said 

orders, it would be opened to any of the interested 

parties if they feel aggrieve, to approach the civil 

court of competent jurisdiction for establishment 

regarding the ownership of the disputed land and 

their legal rights over the disputed land in question. 

20) Disposed of. 

21) Send back the L.C.R. along with a copy of this 

Order. 

Given under my Hand and Seal of this Court on this 

the 9th day of March, 2022. 

 

       ( Syed Burhanur Rahman )    
 Addl. Sessions  Judge (F.T.C.), 

         Lakhimpur, North Lakhimpur.  
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Certified that the Judgment is typed 

to my dictation and corrected by me 
and each page bears my signature. 
 

 
 
( Syed Burhanur Rahman )    

Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 
 

Transcribed & Typed by me: 
 

Sri Montu Kherkatary, Stenographer. 


