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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.17(2)/2019. 
 

Appellant  : Md Abdul Kalam. 
Respondent : State of Assam. 
 

Advocate for Appellant : Mrs M.D. Gohain Boruah.  
Advocate for State : Mr M.P. Hazarika.  
 

Date of Argument   : 30/12/2021. 
Date of Judgment   : 27/01/2022.    

     

JUDGMENT 

1) The instant criminal appeal has been preferred 

under Section 374 of Cr.P.C. by the 

accused/appellant Md Abdul Kalam against the 

impugned Judgment and Order dated 18/03/2019 

passed by the learned Additional Chief Judicial 

Magistrate, Lakhimpur, North Lakhimpur in 

connection with G.R. Case No.514/2019, convicting 

and sentencing the accused/appellant under Section 

379 of I.P.C. to suffer rigorous imprisonment for 6 

(Six) months and to pay a fine of Rs.5,000/- (Rupees 

Five Thousand) only, in default, to undergo simple 

imprisonment for another 1 (One) month. 
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2) Now the question to be decided in this appeal is that 

whether the learned Lower Court was justified in 

convicting the accused/appellant under Section 379 

of I.P.C. on the basis of legal evidence available on 

record. 

3) The prosecution case in brief is that on the night of 

26/04/2009, at about 2 AM, some unknown person 

committed theft of the motorcycle bearing 

Registration No.AS07B0066 kept under lock from the 

baranda of the house of the informant Smt Santana 

Biswas. The informant filed the F.I.R. before the 

North Lakhimpur P.S. bearing F.I.R. No.287/2009 

filed under Section 379 of I.P.C. Upon receipt of the 

F.I.R., the investigation was duly conducted by the 

police and charge-sheet bearing Charge-sheet 

No.534/2015 was filed against the accused Abdul 

Kalam, Nur Jamal Hoque @ Babu, Maharuddin and 

Imtajul Ali under Section 379 of I.P.C. Thereafter, 

charges were framed against the accused Abdul 

Kalam, Nur Jamal Hoque @ Babu and Imtajul Ali 

under Section 379 of I.P.C. Co-accused Maharuddin 

was declared as proclaimed offender.  

4) During the trial prosecution examined as many as six 

witnesses and the accused was examined under 

Section 313 of Cr.P.C., wherein they pleaded 

innocence. Defence declined to adduce any 

evidence. 
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5) Learned Trial Court after the perusal of the case 

record and after hearing argument from both the 

sides, passed the impugned Judgment and Order 

convicting the accused/appellant as above stated. 

6) Being highly aggrieved and dissatisfied with the 

above mentioned Judgment and Order so passed by 

the learned Trial Court, the present appeal has been 

preferred by the accused/appellant taking the 

grounds which inter alia are that the learned Court 

below failed to appreciate the evidence on record in 

proper manner and came to a wrong finding. Also 

there are no corroboration among the P.W.s and 

there are material contradictions among the P.W.s. 

Also the conviction was only on the basis of the 

deposition of P.W.-3 from whose premises the stolen 

bike was recovered. 

7) On the contrary, the learned A.P.P. argued that 

number of witnesses is not important and even the 

evidence adduced by a single witness is sufficient to 

convict an accused. 

8) Now let me go through the evidence available on 

record. In the instant case, P.W.-1 and P.W.-2 are 

only seizure witnesses who put their signatures in 

the seizure list. 

9) P.W.-3, Awal Ali @ Rabiul deposed that he knows 

the accused persons. About 8/9 years earlier, one 

morning, one Anarul Ali @ Bhakta and Abdul Kalam 
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brought a bike and kept the same in front of a shop 

adjoining to his house. The accused persons kept 

the bike there to get it repaired by a mechanic who 

stays nearby. He then went to his work place. 

Subsequently, when he came back, he came to 

know that the said bike was seized by police as it 

was a stolen bike. He signed in the seizure list 

prepared by police. He deposed his statement before 

the Court. Ext.1 is the statement in which Ext.1(1) 

and Ext.1(2)  are his signatures. 

10) In his cross-examination, he has stated that the 

bike was kept there by the accused at around 8 AM. 

At that time, he was about to go for his work. He 

cannot say the colour and type of the bike. 

11) P.W.-5, Dipali Phukan Borah is also a hearsay 

witness and she has stated that she came to know 

about the stealing of bike from the informant. 

12) P.W.-6, S.I. Sri Prakash Nath, who investigated 

this case, in his evidence-in-chief has stated that on 

27/04/2009, Smt Santana Biswas lodged an F.I.R. in 

Khelmati Police Out Post. Accordingly, he was 

endorsed for investigation. During investigation, he 

visited the place of occurrence and drew a rough 

sketch map and also recorded the statements of the 

witnesses. Thereafter, he engaged secret agents for 

tracing the stolen motorcycle and on the basis of 

secret information, he recovered the stolen 
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motorcycle from Ghilaguri area from the house of 

Awal Ali. Thereafter, accused Abdul Kalam, Nur 

Jamal Haque and Imtajul Ali were arrested in 

connection with the case and forwarded to the 

Court. In the meantime, he got transferred and he 

handed over the case diary to the O.C., North 

Lakhimpur P.S. Thereafter, on the basis of 

investigation done by him, S.I. Sri Mohidhar Taye 

submitted the charge-sheet against the accused 

persons under Section 379 of I.P.C. 

13) In his cross-examination, P.W.-6 has stated 

that he did not record the statement of the nearby 

people of the place of occurrence. He could not find 

before him the original seizure list which was 

prepared by him. He took signature of Abdul Motin, 

Mofiz Ali and Alilul Ali as seizure witnesses in the 

seizure list. He did not recover the stolen bike from 

the possession of the accused persons. 

14) Upon perusal of the evidence available on 

record and also hearing the submissions made by 

the respective learned counsels, it is clear that actual 

informant i.e., Smt Santana Biswas did not appear 

as P.W. before this Court and thereby failed to 

adduce any relevant evidence regarding the factum 

of stealing of her bike. Therefore, very basis of the 

foundation of this case stands on a shaky ground. 

Besides that the F.I.R. itself is not an exhibited 

document before this Court. Hence, in absence of 
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the ejahar as an exhibited document and also the 

non appearance of informant as P.W., this Court can 

definitely draw an adverse inference regarding the 

very incident of stealing of the said bike.  

15) As far as the evidence available on record, it 

seems that the whole conviction is based on the 

evidence adduced by P.W.-3 i.e., Awal Ali. Before 

analyzing the evidence adduced by P.W.-3, it is to be 

mentioned herein that the bike in question is actually 

recovered from the premises of P.W.-3, Awal Ali. 

When the recovery of that bike is made from the 

premises of the said P.W.-3, any evidence given by 

the said P.W. required to be scrutinized in a more 

careful manner.  

16) Statement under Section 164 Cr.P.C., which is 

exhibited as Ext.1, Awal Ali has stated that Abdul 

Kalam, Maharuddin and Imtajul had kept the 

motorcycle in his house. Those three people 

allegedly told him that they will bring mechanic to 

repair the said motorcycle. Thereafter, Awal Ali left 

for work and when he returned in the evening at 

around 6 PM, village people told him that a stolen 

motorcycle was taken from his house.  

17) In his evidence as P.W.-3, the said Awal Ali has 

stated that on that fateful day, Anarul Ali @ Bhakta 

and Abdul Kalam left the bike at his shop located 

adjacent to his house. He also stated that the said 
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bike was kept there so that a mechanic from the 

nearby place would come to repair the same. Then 

when he returned back he came to know that the 

police had actually taken that bike as the said bike 

was stolen one. Thereafter, he also stated that he 

put his signature in the seizure list. 

18) In his cross-examination, P.W.-3 has stated 

that he is not aware about the colour and structure 

of the bike and also reiterated that Anarul Ali @ 

Bhakta and Abdul Kalam left the bike.  

19) Regarding the discrepancies of evidence 

adduced by the witness, Hon’ble Supreme Court in 

State of Rajasthan v. Smt. Kalki and Anr 

reported in 1981 CriLJ 1012 observed that 

“normal discrepancies in evidence are those which 

are due to normal errors of observation, normal 

errors of memory due to lapse of time, due to 

mental disposition such as shock and horror at the 

time of occurrence and those are always there 

however honest and truthful a witness may be. 

Material discrepancies are those which are not 

normal, and not expected of a normal person. Courts 

have to label the category to which a discrepancy 

may be categorized. While normal discrepancies do 

not corrode the credibility of a party's case, material 

discrepancies do so.” 
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20) The Hon’ble Supreme Court in State 

Represented by Inspector of Police v. 

Saravanan and Anr. as reported in AIR 2009 

SC 152 has held that – “While appreciating the 

evidence, the court has to take into consideration 

whether the contradictions/omissions had been of 

such magnitude that they may materially affect the 

trial. Minor contradictions, inconsistencies, 

embellishments or improvements on trivial matters 

without effecting the core of the prosecution case 

should not be made a ground to reject the evidence 

in its entirety. The Trial Court, after going through 

the entire evidence, must form an opinion about the 

credibility of the witnesses and the appellate Court in 

normal course would not be justified in reviewing 

the same again without justifiable reasons. “ 

21) Therefore, it is the duty cast upon the court to 

label the category to which a discrepancy belongs as 

discussed in Smt. Kalki and Anr (Supra). While 

normal discrepancies do not corrode the credibility of 

a party's case, material discrepancies do so.  

22) Therefore, when we compare the statement 

made by Awal Ali under Section 164 of Cr.P.C. and 

later on adduced evidence as P.W.-3 before the 

Court, there is a vast difference on the stands taken 

by him. The number of accused persons were three 

as per his statement recorded under Section 164 of 

Cr.P.C. However, later on in his evidence as P.W.-3, 



 
9 

Criminal Appeal No.17(2)/2019. 

Contd… 

the number of accused persons were only two. In 

his 164 statement, Awal Ali has implicated Abdul 

Kalam, Maharuddin and Imtajul Ali. However, in his 

evidence as P.W.-3, he has again mentioned the set 

of different accused persons i.e., Anarul Ali @ 

Bhakta and Abdul Kalam. This apart in his 164 

statement, Awal Ali has stated that the bike was 

kept in the premises of his house. Later on, he 

changed his stand as P.W.-3 and stated that the bike 

was actually in a nearby shop located at the 

adjacent of his house. Also it is to be mentioned 

herein that in is evidence as P.W.-3, he has stated 

that he put his signature in the seizure list which is 

exhibited as Ext.1. However, upon perusal of the 

said seizure list no such signature of Awal Ali is 

found. Therefore, on account of the vast 

discrepancies made regarding the stand taken by 

Awal Ali under Section 164 of Cr.P.C. and also as 

P.W.-3, this Court is of the opinion that the evidence 

of P.W.-3 is not a trustworthy and believable one 

and accordingly, discarded the same. 

23) Thus, the learned Court below appears to have 

erred in considering the evidence available on record 

and failed to appreciate the same in correct 

perspective. Hence, I consider this appeal a fit one 

to interfere against the impugned Judgment and 

Order dated 18/03/2019 passed by the learned 

Additional Chief Judicial Magistrate, Lakhimpur, 
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North Lakhimpur in connection with G.R. Case 

No.514/2019, convicting and sentencing the 

accused/appellant under Section 379 of I.P.C. to 

suffer rigorous imprisonment for 6 (Six) months and 

to pay a fine of Rs.5,000/- (Rupees Five Thousand) 

only, in default, to undergo simple imprisonment for 

another 1 (One) month. Accordingly, I have no 

hesitation in mind to hold that the prosecution has 

failed to establish the charge under Section 379 of 

I.P.C. against the accused/appellant beyond all 

reasonable doubts. Hence, the accused/appellant 

namely, Md Abdul Kalam is acquitted. 

24) Accordingly, the appeal is allowed. 

25) Send back the record of G.R. to the learned 

Lower Court with a copy of this Judgment on 

compliance. 

26) It is also hereby directed that the documents as 

well as the vehicle seized may be released to the 

actual owner after the proper verification of the 

original ownership documents. 

Given under my hand and seal of this Court on this 

the 27th day of January, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 

 

 


