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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.7(1)/2018. 
 

Appellant  : Sri Sunil Borah. 
Respondent : State of Assam. 
 

Advocate for Appellant : Mr D. Pokhrel. 
Advocate for State : Mr M.P. Hazarika.  
 

Date of Argument : 29/12/2021.  
Date of Judgment : 19/01/2022.    

     

JUDGMENT 

1) This instant criminal appeal has been preferred by 

the accused/appellant namely, Sri Sunil Borah 

against the impugned Judgment and Order dated 

12/01/2018 passed by the learned Sub-Divisional 

Judicial Magistrate (S), Lakhimpur, North Lakhimpur 

in G.R. Case No.529/2016, convicting and sentencing 

the accused/appellant to undergo rigorous 

imprisonment for a period of one month and also to 

pay a fine of Rs.1,000/- (Rupees One Thousand) 

only. In default of payment of fine the 

accused/appellant will undergo simple imprisonment 

for 5 days. 
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2) The prosecution case is that on 08/03/2016, at 

about 7 PM, in front of Bharat Petroleum, Ward 

No.4, North Lakhimpur, the accused/appellant out of 

some grudge gave the victim Sri Binod Patir a fist 

blow on his forehead above the right eye. Then the 

accused/appellant fled away from the place of 

occurrence. Thereafter, the informant took the 

medical treatment at North Lakhimpur Civil Hospital. 

3) On the basis of the complaint, an F.I.R. was lodged 

in North Lakhimpur P.S. bearing F.I.R. No.241/2016 

dated 09/03/2016, under Section 325 of I.P.C. The 

police initiated the investigation on the basis of the 

said F.I.R. and the charge-sheet was filed bearing 

C.S. No.97/2016, dated 31/03/2016, under Sections 

323 and 294 of I.P.C. Thereafter, the charges were 

framed under Sections 323 and 294 of I.P.C. by the 

learned Court below and the accused/appellant 

pleaded not guilty and claimed to be tried. 

4) During trial the prosecution has examined as many 

as 6 witnesses.  The statement of the 

accused/appellant was recorded under Section 313 

of Cr.P.C. Defence side did not adduce any evidence. 

5) Learned trial Court upon perusal of the case record 

and after hearing the argument of both sides, 

convicted the accused/appellant under Section 323 

of I.P.C. on the basis of the evidence available on 

record. 
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6) On being aggrieved with the Judgment and Order of 

conviction passed by the learned trial Court, present 

appeal has been preferred by the accused/appellant 

inter alia on the ground that the learned Court below 

erred in law and facts and as such arrived at an 

erroneous decision. Further it is stated that learned 

Court below has failed to appreciate the evidence 

available on record and the conviction was based on 

uncorroborative evidence of P.W.s. Further it is 

stated that the complaint did not disclose any 

ingredient of a motive of Section 323 of I.P.C. and 

the statement of the complainant in the Court did 

not corroborate with the complaint petition. 

Moreover, it stated that the statement of the 

prosecution witnesses are hopelessly in conflict and 

too much stress on the trustworthiness of the 

complainant is bad in law, which is completely 

ignored by the learned Court below. The material 

omission, serious contradiction and major 

discrepancies of evidence of prosecution witnesses 

had totally been over looked by the learned Court 

below and accordingly, it is prayed that the 

impugned Judgment and Order may be interfered 

with and set aside. 

7) Now the question to be decided before this Court is 

that whether the learned trial Court has rightly 

convicted the present accused/appellant on the basis 

of materials and evidence available on record. 
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Discussion, decision and reasons thereof. 

8) Let me first scrutinize the evidence available on 

record. PW-1 stated in his course of his deposition 

that he does not have any knowledge about the 

incident. 

9) PW-2 Binod Patir is the informant of this case. He 

knows the accused person. The incident took place 

on 08-03-2016 at about 9:30 to 10:00 PM in front 

of Ahuchaul Gaon petrol pump. At that time after 

closure of his shop he was talking with the accused 

person regarding some household matter. Suddenly 

without any reason the accused person took out 

the key of his scooty and hit him with the same just 

above his right eye. He sustained cut injuries on 

account of the assault of the accused person. He 

also had to take stitches. His friends Sri Montu Das 

and Sri Kamal Narah took to him to North 

Lakhimpur Civil Hospital for treatment. On the 

following day he lodged ejahar in the instant case.  

10) In his cross examination the PW-2 has stated 

that cause of delay in lodging the ejahar is not 

mentioned in the said ejahar. He denied the 

suggestions that he had not stated before the 

police that the accused had hit him with the key of 

his scooty while he was talking to him, that he had 

not stated before the police that Kamal Narah and 
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Montu Das had escorted him to N.L. Civil Hospital 

and that the accused had not assault him. PW-2 

also stated that ejahar was drafted by a Tarani and 

he knows its contents. 

11) PW-3 Prasanta Das stated that he knows the 

informant and the accused person. The incident 

took place one evening in the month of March, 

2016 near Ahuchaul Gaon petrol pump. He had 

seen the incident as he was present there at the 

time of occurrence. At the time of occurrence of the 

incident he along with the informant, Kamal Narah 

and the accused were talking to each other. 

Suddenly, he saw the accused person hitting the 

informant. He had seen the accused person giving 

a fist blow on the forehead of the informant and 

blood started oozing out of his forehead. He and 

Kamal Narah then took the informant to N.L. Civil 

Hospital on his bike.  

12) In his cross-examination PW-3 denied the 

suggestion that he had not stated before the police 

that he had seen the accused person hitting the 

informant. He also denied the suggestions that he 

had not stated before the police that he had seen 

blood oozing out from the forehead of the 

informant at the time of incident. He denied the 

suggestions that at the time of incident he, the 

informant and some other persons were playing 

cards and in course of the game there was minor 
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altercation between the informant and the accused 

person. He stated that at the time of the incident 

there was light in front of the petrol pump. He 

denied the suggestion that the accused had not hit 

the informant. 

13) PW-4 Kamal Narah stated that he knows the 

informant and the accused person. The incident 

took place about one year ago one day at about 

9:00 to 10:00 PM near petrol pump located at C.D. 

Road. He had seen the incident. At the time of the 

incident the informant and the accused were 

talking to each other and he was standing nearby. 

Suddenly he saw that the accused gave fist blow on 

the right eye of the informant. Blood was then 

oozing out from the right eye of the informant. He 

and Prasanta Das then took the informant to 

hospital. After the informant was treated at the 

hospital, both of them brought him back.  

14) In his cross-examination PW-4 denied the 

suggestion that he had not stated before the police 

that he had seen the accused person hitting the 

informant and that he had not stated that blood 

was coming out from the right eye of the informant 

and he had taken him to hospital. He had come to 

the court with Sri Binod Patir to give evidence. He 

denied the suggestion that he had deposed falsely 

as per instruction of Sri Binod Patir. He also denied 

the suggestion that at time of incident, he, the 
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informant, the accused person and some other 

persons were playing cards and that in course of 

the game there took place an altercation between 

informant and the accused person. 

15) PW-5 Dr Hridaya Nanda Baruah stated that on 

08-03-2016 he examined the victim Sri Binod Patir, 

and found one lacerated injury near the lateral 

canthas. The size of the injury is 4x0.5x0.5 cm. The 

injury was fresh and simple and it was caused by 

blunt trauma.  

16) In his cross-examination PW-5 stated that the 

injury mentioned by him in injury report can be 

caused on account of fall on hard substance. 

17) PW-6 Sri Lalit Kakoti stated that on 09-03-2016 

he was working as ASI at North Lakhimpur Police 

station. On that day at about 4:30 PM one Sri Binod 

Patir had lodged Ext.1 with NLPS and on receipt of 

the same the Second Officer i/c of NLPS registered 

NLPS case No. 241/2016 u/s 325 of IPC and 

entrusted the responsibility of preliminary 

investigation to him. On the same day he got the 

informant medically examined and interrogated him 

at NLPS. He then proceeded to the place of 

occurrence along-with the informant and prepared 

sketch map of the same, recorded statements of 

the witnesses and went to the house of the 

accused person in search of him. On the next day 



 
8 

Criminal Appeal No.7(1)/2018. 

Contd… 

accused himself appeared at NLPS and he was 

allowed to go on bail. He then collected injury 

report of the informant and after completion of 

preliminary investigation he handed over the case 

dairy to SI, Jyoti Mili who subsequently filed charge 

sheet u/s 323/294 of IPC against the accused 

person.  

18) In his cross examination PW-6 stated that the 

extract copy of GD entry of the instant case has not 

been forwarded to the Court with the charge-sheet. 

He did not record the statement of the people 

residing near the place of occurrence as they were 

not inclined to give their statements. PW-6 stated 

that the informant had not stated before him that 

the accused had assaulted him with a key. Instead 

the informant stated before him that the accused 

had given him a fist blow. The informant also did 

not state before him that he had been taken to 

hospital by Sri Kamal Narah and Montu Das. The 

informant stated before him that he had been taken 

to Civil Hospital by Prasanta Das. PW-6 further 

stated that Sri Prasanta Das stated before him that 

the accused had given a fist blow on the forehead 

of the informant. Sri Prasanta Das did not state 

before him that he was shocked at seeing blood 

coming out of the injury of the informant. He stated 

before him that on seeing blood coming out of the 

injury of the informant, he took him to hospital. He 
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denied the suggestion that charge sheet has been 

filed in the instant case without proper 

investigation. 

19) The accused/appellant was put with all the 

incriminating questions under Section 313 of Cr.P.C. 

However, he denied all the allegations. 

20) From the scrutiny of the entire evidence 

available on record, it is very clear that P.W.-2 who 

is the informant as well as the victim has clearly 

implicated the present accused/appellant. Moreover, 

P.W.-3 and P.W.-4 are also the eye witnesses of the 

said incident. Both P.W.-3 and P.W.-4 have 

corroborated the fact that both of them took the 

victim to the North Lakhimpur Civil Hospital for 

medical treatment. 

21) The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has held 

in catena of judgments that such witness should be 

given due weightage in considering the evidence and 

generally such witness is considered reliable.   In 

Abdul Sayeed v. State of M.P. (2010) 10 SCC 

259 has held that   

“The question of the weight to be attached to the 

evidence of a witness that was himself injured in the 

course of the occurrence has been extensively 

discussed by this Court. Where a witness to the 

occurrence has himself been injured in the incident, 
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the testimony of such a witness is generally 

considered to be very reliable, as he is a witness 

that comes with a built-in guarantee of his presence 

at the scene of the crime and is unlikely to spare his 

actual assailant(s) in order to falsely implicate 

someone. "Convincing evidence is required to 

discredit an injured witness". 27.While deciding this 

issue, a similar view was taken in, Jarnail Singh v. 

State of Punjab (2009) 9 SCC 719, where this 

Court reiterated the special evidentiary status 

accorded to the testimony of an injured accused and 

relying on its earlier judgments held as under: 

Darshan Singh (PW 4) was an injured witness. He 

had been examined by the doctor. His testimony 

could not be brushed aside lightly. He had given full 

details of the incident as he was present at the time 

when the assailants reached the tubewell. In 

Shivalingappa Kallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 

has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered the 

injury during the said incident. 

In State of U.P. v. Kishan Chand  (2004) 7 SCC 

629, a similar view has been reiterated observing 



 
11 

Criminal Appeal No.7(1)/2018. 

Contd… 

that the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of 

occurrence, lends support to his testimony that he 

was present during the occurrence. In case the 

injured witness is subjected to lengthy cross- 

examination and nothing can be elicited to discard 

his testimony, it should be relied upon (vide Krishan 

v. State of Haryana (2006) 12 SCC 459). Thus, we 

are of the considered opinion that evidence of 

Darshan Singh (PW 4) has rightly been relied upon 

by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the 

witness is an in-built guarantee of his presence at 

the scene of the crime and because the witness will 

not want to let his actual assailant go unpunished 

merely to falsely implicate a third party for the 

commission of the offence. Thus, the deposition of 

the injured witness should be relied upon unless 

there are strong grounds for rejection of his 

evidence on the basis of major contradictions and 

discrepancies therein.” 

22) The prosecution version is further fortified with 

the evidence adduced by P.W.-5, Dr Hridaya Nanda 

Baruah who medically examined the victim on 
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08/03/2016. According to him, he found one 

lacerated injury near the lateral canthas. The size of 

the injury was 4x0.5x0.5 cm. The injury was fresh 

and simple and it was caused by blunt trauma.  

23) Therefore, in the instant case, the evidence 

adduced by the victim as P.W.-2 is duly corroborated 

by the eye witnesses i.e., P.W.-3 and P.W.-4 and 

further corroborated with the medical evidence of 

P.W.-5. Therefore, a clear ring of truth has emerged 

in the prosecution version from the evidence 

adduced by P.W.-2, P.W.-3, P.W.-4 and P.W.-5. This 

Court is, therefore, of the view that the prosecution 

has successfully proved the case under Section 323 

of I.P.C. against the accused/appellant beyond all 

reasonable doubts. Hence, the impugned Judgment 

and Order of conviction passed by the learned trial 

Court is hereby upheld.  

24) Coming to the part of sentence, it is seen that 

the learned Court below has directed the 

accused/appellant to undergo rigorous imprisonment 

for a period of one month and also to pay a fine of 

Rs.1,000/- (Rupees One Thousand) only. In default 

of payment of fine the accused/appellant will 

undergo simple imprisonment for 5 days. As per 

Section 323 of I.P.C., maximum punishment 

provision is mentioned as one year or with fine 

which may extend to Rs.1,000/- (Rupees One 

Thousand) only or with both. Considering the fact 
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that the accused/appellant has assaulted the victim 

near his vital body part i.e., eye, this Court is of the 

view that already the learned trial Court has taken 

lenient view regarding the punishment and no 

further leniency can be granted to the present 

accused/appellant. 

25) In the result, the appeal is dismissed. 

26)  Send back the L.C.R. to the learned Lower 

Court with along with a copy of this Judgment on 

compliance. 

Given under my hand and seal of this Court on this 

the 19th day of January, 2022. 

 

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

 
Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 


