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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.21(2)/2019. 
 

Appellant  : Sri Tilak Saikia. 
Respondent : State of Assam. 
 

Advocate for Appellant  : Mr S.R. Boruah. 
Advocate for Respondent : Mr M.P. Hazarika. 
 

Date of Argument   : 29/12/2021. 
Date of Judgment   : 17/01/2022.    

     

JUDGMENT 

1) This criminal appeal has been preferred by the 

accused/appellant namely Sri Tilak Saikia under 

Section 374 of Cr.P.C. against the judgment and 

order dated 22/04/2019 passed by the learned 

Judicial Magistrate 1st Class, Lakhimpur, North 

Lakhimpur in G.R. Case No.933/2016, wherein the 

learned Judicial Magistrate 1st Class, Lakhimpur, 

North Lakhimpur has convicted accused/appellant 

under Section 379 of I.P.C.and sentenced him to 

undergo rigorous imprisonment for 1 / ½ years and 

with a fine of Rs.1,000/- (Rupees One Thousand) 

only. In default of payment of fine the 
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accused/appellant is required to undergo simple 

imprisonment for 20 days. 

2) The prosecution case in brief is that an F.I.R. was 

filed by the informant Sri Kiron Das on 26/04/2016 

alleging that on 24/04/2016, at Chukuliboria, his 

white bullock and a ‘kajali’ colour cow of his 

neighbour namely, Sri Upen Chutia were stolen. It is 

further stated that he came to know that one Sri 

Tilak Saikia i.e., the accused/appellant herein was 

involved in the commission of theft and accordingly, 

a case was registered vide F.I.R. No.388/2016 at 

North Lakhimpur P.S. After investigation, police has 

filed the charge-sheet bearing charge-sheet 

No.216/2016, dated 31/05/2016 against the 

accused/appellant under Section 379 of I.P.C. 

3) On appearance of the accused/appellant, learned 

Court below has framed the charge under Section 

379 of I.P.C. to which he pleaded not guilty. 

4) During trial prosecution has examined as many as 11 

prosecution witnesses. The accused/appellant was 

examined under Section 313 of Cr.P.C., wherein the 

plea of the accused/appellant was of total denial and 

he has not adduced any evidence in his defence. 

5) Learned trial Court upon perusal of the case record 

and after hearing argument of both sides passed the 

impugned judgment and order of conviction and 

sentenced the accused/appellant as stated above. 
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Point of determination. 

6) Now the question to be decided in this appeal is that 

whether the learned Court below was justified in 

convicting the accused/appellant under Section 379 

of I.P.C. on the basis of the evidence available on 

record. 

Discussion, decision and reasons thereon. 

7) Now let me scrutinize the evidence available on record.  

P.W.-1 i.e., Sri Kiron Das, he is the informant of the 

instant case, has stated that on the night of 3rd of 

‘Bohag’ in the year 2016, his white cow was missing 

from his house. Later on he heard that the 

accused/appellant sold his cow to a person in Silonibari 

Balting and accordingly, he filed the F.I.R. 

8) In his cross-examination, he has stated that he did not 

see the accused/appellant stealing his cow. He further 

stated the present accused is named only on the basis 

of suspicion. The accused/appellant is his nephew and 

he never saw the cow along with his nephew. 

Moreover, he has also stated that the cow is not 

recovered from the possession of the 

accused/appellant. 

9) P.W.-2, Sri Upen Chutia has stated in his examination-

in-chief that he knows the informant and the 

accused/appellant. On the night of 3rd of ‘Bohag’ in the 

year 2016, his cow along with the cow of informant 
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was stolen. On the next day, they came to know in the 

village Silonibari that the accused/appellant committed 

theft of their cows and he has stated that he found his 

cow at Silonibari. 

10) In his cross-examination, he has stated that he did 

not see the cow being stolen. In his statement to police 

he did not state that he came to know in the village 

Silonibari that the accused/appellant committed theft of 

their cows. Also he did not state to the police that he 

found his cow at Silonibari. However, he has mentioned 

that he did not see the accused/appellant stealing his 

cow and the cow of the informant. 

11) P.W.-3, Sri Moniram Konwar in his examination-in-

chief has stated that he knows the informant and the 

accused/appellant. On 16/04/2016 night, he came to 

know that a cow belonging to the informant and 

another belonging to Upen Chutia were missing from 

their houses. So he went to Silonibari along with the 

informant and Upen Chutia and brought back the cow 

of Upen Chutia. But, could not find the cow of 

informant. He heard that the accused/appellant stole 

the said two cows.  

12) In his cross-examination, P.W.-3 has stated that he 

did not see the cows being stolen by the 

accused/appellant. He also stated that he did not 

mention it to the police that he went to Silonibari along 

with the informant and Upen Chutia and brought back 
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the cow of Upen Chutia. But, could not find the cow of 

the informant. 

13) P.W.-4, Sri Jiten Gogoi in his examination-in-chief has 

exactly taken the same stand as that of P.W.-3. 

14) P.W.-5, Md Soydur Rahman has stated in his 

examination-in-chief that about 7 to 8 months ago, he 

and Sukur Ali bought one cow each from the 

accused/appellant and subsequently the police came to 

the house of Sukur Ali and seized the cow he bought 

from the accused/appellant. The cow which he bought 

from the accused/appellant was already slaughtered 

and eaten away by the villagers. Later on he came to 

know that one person from Chukuliboria was the owner 

of the said two cows. He bought his cow from the 

accused/appellant vide a challan. 

15) In his cross-examination, P.W.-5 has stated that he 

did not see the said challan in the Court. Also he has 

stated the he did not see the cow being stolen by the 

accused/appellant. 

16) P.W.-6, Md Sukur Ali has stated in his examination-

in-chief that about 7 to 8 months ago, he bought one 

cow from the accused/appellant for a sum of Rs.3500/- 

vide a voucher and after 3 days police came to his 

house and told him that the said cow was stolen one 

and seized the same and his voucher which is exhibited 

as Ext.2.  
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17) In his cross-examination, P.W.-6 has stated that he 

did not see the voucher in the Court and also he has 

stated that he do not know what is written in Ext.2. 

18) P.W.-7, Sri Sarbeswar Chutia has stated that he 

knows the informant and the accused are his relative. 

One morning in the month of April 2016, the cows of 

the informant and Upen Chutia were missing and 

subsequently they took accused/appellant to Pahumara 

area and found that the cow of the informant was 

already slaughtered and police received the cow of 

Upen Chutia. He came to know that the 

accused/appellant committed theft of the said two 

cows.  

19) In his cross-examination, P.W.-7 has stated that he 

did not see the said cows being stolen. No stolen cow 

was recovered from the possession of the 

accused/appellant. 

20) P.W.-8, Md Joynaluddin has stated in his 

examination-in-chief that about 4 to 5 months ago, the 

I/C of Silonibari Police Outpost told him over phone that 

stolen cows were in the house of Sukur Ali and Soydur 

Rahman in Khagari Gaon and when he searched for 

stolen cows, he found a cow in the house of Sukur Ali. 

He came to know that the cow which was in the house 

of Soydur Rahman was already slaughtered. He also 

came to know that Sukur Ali and Soydur Rahman 

bought the said cows from the accused/appellant. 
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Police seized the said cow and the vouchers from the 

Soydur Rahman and Sukur Ali. 

21) In his cross-examination, P.W.-8 has stated that he 

did not see the said cows being stolen. No stolen cow 

was recovered from the possession of the 

accused/appellant. Such cows are available everywhere 

and he had not seen the vouchers exhibited in the 

Court.  

22) P.W.-9, Md Muslimuddin has stated that on a 

relevant day police visited his house and inquired about 

Sukur Ali regarding the purchase of cow. He went to 

the house of Sukur Ali along with the police personnel 

and the informant, and the informant identified the cow 

kept in the premises of Sukur Ali. On inquiry Sukur Ali 

stated that he purchased the cow from the 

accused/appellant and showed his receipt.  

23) In his cross-examination, P.W.-9 has stated that cow 

was recovered from the house of Sukur Ali and he does 

not know the owner of the stolen cow. 

24) P.W.-10, A.S.I. Phul Kumar Barman is the I.O. of the 

case. He has stated that on 25/04/2016, he was posted 

at Lilabari O.P. under North Lakhimpur P.S. On that 

day, informant Sri Kiron Das filed an ejahar regarding 

the instant incident. The public handed over the 

accused/appellant to the police. On inquiry 

accused/appellant stated that he sold the cow to 

someone. Accused led them to the place where the 
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cattle were sold. He along with the police staff visited 

the house of Soydur Rahman and Sukur Ali at Khagari 

Gaon under Silonibari O.P. as per information provided 

by the accused/appellant. They recovered a cow from 

the house of Samar Ali as identified by the accused. 

Accordingly, the seizure list was prepared. 

25) In his cross-examination, P.W.-10 has stated that 

there is no written note from the public that the public 

has detained the accused and handed over to police. 

Also he has stated that the owner of the cow visited the 

place of occurrence along with the police and Upen 

Chutia identified the cow at the alleged place of 

occurrence. 

26) P.W.-11, S.I. Raju Dowarah in his evidence has 

stated that I.O. Phul Kumar Barman has submitted the 

investigation report and case diary to him and he filed 

the charge-sheet bearing charge-sheet No.216/2016, 

dated 31/05/2016 against the accused/appellant under 

Section 379 of I.P.C. 

27) Learned counsel on behalf of the accused/appellant 

has submitted that there is a great contradiction among 

the P.W.s while adducing evidence, the very F.I.R. is 

concocted one due to delay in lodging the same, the 

nature of allegation made in the F.I.R. regarding the 

stealing of one bullock and one cow is nowhere 

substantiated by the evidence adduced by the P.W.s 

later and all the P.W.s have stated about two cows and 
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not one bullock and one cow. Besides that nobody had 

seen the stealing of the said cows by the 

accused/appellant. 

28) Per contra learned A.P.P. has stated that all the 

P.W.s have corroborated each other regarding the 

factum of recovery of one cow which was stolen from 

Upen Chutia. The other cow is not traceable because of 

the fact that it was already slaughtered and eaten by 

the villagers as revealed from the evidence on record. 

Therefore, the learned Court below has rightly 

convicted the accused/appellant. 

29) Bare perusal of the evidence on record goes on to 

show that as per the F.I.R. the date mentioned 

regarding the incident is 24/04/2016. The F.I.R. was 

filed on 25/04/2016, but in the hand written complaint 

the date was indicated as 26/04/2016. If we compare 

with the evidence adduced by the informant as P.W.-1 

and P.W.-2, Upen Chutia whose cow was also 

purportedly stolen then it is found that they have 

uniformly stated that the incident happened on 3rd of 

‘Bohag’. When 3rd of ‘Bohag’, which is as per the 

Assamese calendar, is compared with the Gregorian 

calendar then it would be 16th of April. In fact P.W.-3 

also stated that on 16/04/2016 the alleged incident 

occurred. If that is so then there is a great delay in 

lodging the ejahar which was actually lodged before 

North Lakhimpur P.S. only on 25/04/2016 and nowhere 

the delay in lodging the F.I.R. was explained properly. 



10 
Criminal Appeal No.21(2)/2019. 

Contd... 

30) In the case of H.R. Khana and G.K. Miter J.J.  

reported in AIR 1973 (S.C) 501, the Hon’ble 

Supreme Court held that “ First Information report in a 

criminal case is an extremely vital and valuable piece of 

evidence for the purpose of corroborating the oral 

evidence adduced at the trial. The importance of the 

above report can hardly be overestimated from the 

standpoint of the accused. The object of insisting upon 

prompt lodging of the report to the police in respect of 

commission of an offence is to obtain early information 

regarding the circumstances in which the crime was 

committed, the names of the actual culprits and the 

part played by them as well as the names of eye 

witnesses present at the scene of occurrence. Delay in 

lodging the first information report quite often results in 

embellishment which is a creature of afterthought. On 

account of delay the report not only gets bereft of the 

advantage of spontaneity danger creeps in of the 

introduction of coloured version, exaggerated account 

or concocted story as a result of deliberation and 

consultation. It is therefore, essential that the delay in 

the lodging of the first information report should be 

satisfactorily explained”.  

31) In the case of S. Rajendra Babu and P. 

Venkatarama Reddi   reported in AIR 2003 (S.C) 

1813, the Hon’ble Supreme Court held that “The delay 

of 12 hours in filling FIR in the instant case irrespective 

of the fact that police station is situated only at a 
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distance of 100 meters from the spot of incident is 

another factor sufficient to doubt the genuineness of 

FIR”.  

32) That apart the very nature of the animals are also 

not described properly. As per the F.I.R. one bullock of 

white colour of the informant was stolen along with the 

cow of P.W.-2, Upen Chutia. However, as per the 

evidence adduced by P.W.-1, it was a white cow not a 

white bullock. Other P.W.s too stated it be cow and the 

bullock is not mentioned by anyone else. 

33) This is also a fact that nobody has seen the 

accused/appellant stealing those cows. It is only on the 

basis of suspicion the accused was named. Further it 

may be a case that accused might have sold some 

other cows to P.W.-5 and P.W.-6, but that ipso facto is 

not sufficient to prove that those cows are actually the 

one which are allegedly stolen from P.W.-1 and P.W.-2. 

Besides that there is no corroboration that even the 

recovered cow is the one which was actually stolen 

from Upen Chutia i.e., P.W.-2. There was no 

photograph or any videographic evidence to 

corroborate the same. There may be many such cows 

with almost the same color and size available in that 

area. 

34) In Shyamal Ghosh vs. State of West Bengal  

reported in  (2012) 7 SCC 646, Hon’ble Supreme 

Court has held that “From the above discussion, it 
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precipitates that the discrepancies or the omissions 

have to be material ones and then alone, they may 

amount to contradiction of some serious consequence. 

Every omission cannot take the place of a contradiction 

in law and therefore, be the foundation for doubting 

the case of the prosecution. Minor contradictions, 

inconsistencies or embellishments of trivial nature 

which do not affect the core of the prosecution case 

should not be taken to be a ground to reject the 

prosecution evidence in its entirety. It is only when 

such omissions amount to a contradiction creating a 

serious doubt about the truthfulness or 

creditworthiness of the witness and other witnesses 

also make material improvements or contradictions 

before the court in order to render the evidence 

unacceptable, that the courts may not be in a position 

to safely rely upon such evidence. Serious 

contradictions and omissions which materially affect the 

case of the prosecution have to be understood in clear 

contra-distinction to mere marginal variations in the 

statement of the witnesses. The prior may have effect 

in law upon the evidentiary value of the prosecution 

case; however, the latter would not adversely affect the 

case of the prosecution.” 

35) The Hon’ble Supreme Court in Sunil Kumar 

Sambhudayal Gupta and Ors.  vs. State of 

Maharashtra reported in  (2011) 2 SCC (Cri) 375 

has dealt with aspects pertaining to material 
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contradictions in a trial thus-  

“While appreciating the evidence, the court has to take 

into consideration whether the contradictions/omissions 

had been of such magnitude that they may materially 

affect the trial. Minor contradictions, inconsistencies, 

embellishments or improvements on trivial matters 

without effecting the core of the prosecution case 

should not be made a ground to reject the evidence in 

its entirety. The Trial Court, after going through the 

entire evidence, must form an opinion about the 

credibility of the witnesses and the appellate Court in 

normal course would not be justified in reviewing the 

same again without justifiable reasons. (Vide: State 

Represented by Inspector of Police vs. 

Saravanan and Anr. AIR 2009 SC 152). 

15. Where the omission(s) amount to a contradiction, 

creating a serious doubt about the truthfulness of a 

witness and other witness also make material 

improvements before the court in order to make the 

evidence acceptable, it cannot be safe to rely upon 

such evidence. (Vide: State of Rajasthan vs. 

Rajendra Singh (2009) 11 SCC 106). 

16. The discrepancies in the evidence of eye-witnesses, 

if found to be not minor in nature, may be a ground for 

disbelieving and discrediting their evidence. In such 

circumstances, witnesses may not inspire confidence 

and if their evidence is found to be in conflict and 
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contradiction with other evidence or with the statement 

already recorded, in such a case it cannot be held that 

prosecution proved its case beyond reasonable doubt. 

(Vide: Mahendra Pratap Singh vs. State of Uttar 

Pradesh (2009) 11 SCC 334). 

17. In case, the complainant in the FIR or the witness 

in his statement under Section 161 Cr.P.C., has not 

disclosed certain facts but meets the prosecution case 

first time before the court, such version lacks credence 

and is liable to be discarded. (Vide: State 

Represented by Inspector of Police, Tamil Nadu 

v. Sait @ Krishna Kumar (2008) 15 SCC 440). 

18. In State of Rajasthan vs. Smt. Kalki and Anr. 

AIR 1981 SC 1390, while dealing with this issue, this 

Court observed as under: In the depositions of 

witnesses there are always normal discrepancies, 

however honest and truthful they may be. These 

discrepancies are due to normal errors of observation, 

normal errors of memory due to lapse of time, due to 

mental disposition such as shock and horror at the time 

of the occurrence, and the like. Material discrepancies 

are those which are not normal, and not expected of a 

normal person.  

19. The Courts have to label the category to which a 

discrepancy belongs. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so. (See: Syed Ibrahim vs. State 
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of A.P. AIR 2006 SC 2908; and Arumugam vs. 

State AIR 2009 SC 331).  

20. In Bihari Nath Goswami vs. Shiv Kumar Singh 

and Ors. (2004) 9 SCC 186, this Court examined the 

issue and held: Exaggerations per se do not render the 

evidence brittle. But it can be one of the factors to test 

credibility of the prosecution version, when the entire 

evidence is put in a crucible for being tested on the 

touchstone of credibility.  

21. While deciding such a case, the Court has to apply 

the aforesaid tests. Mere marginal variations in the 

statements cannot be dubbed as improvements as the 

same may be elaborations of the statement made by 

the witness earlier. The omissions which amount to 

contradictions in material particulars i.e. go to the root 

of the case/materially affect the trial or core of the 

prosecution's case, render the testimony of the witness 

liable to be discredited.” 

36) Thus, if we accept ‘3rd Bohag’ as the date of 

occurrence there is a delay of about 10 days in 

lodging the F.I.R. In absence of any explanation 

such long delay can be fatal for the prosecution. 

Also, there are discrepancies regarding descriptions 

of stolen articles; whether it’s one bullock and one 

cow or both were actually 2 cows. No eye witness is 

available in the instant case. Such cow of same 

colour and size may be available in that area.
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37) Therefore, for the foregoing discussions, this 

Court is of the view that the prosecution has failed 

to prove the case under Section 379 of I.P.C. against 

the accused/appellant beyond all reasonable doubts. 

Hence, the impugned Judgment and Order of 

conviction passed by the learned trial Court is hereby 

interfered with and accordingly set aside. 

38) Accordingly, the appeal is allowed. 

39) Send back the record of G.R. to the learned 

Lower Court with a copy of this Judgment on 

compliance. 

Given under my hand and seal of this Court on this 

the 17th day of January, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 

 

 


