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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 

 

Present: Syed Burhanur Rahman, A.J.S.,  

          Addl. Sessions Judge (F.T.C.), 

  Lakhimpur, North Lakhimpur. 

 

Criminal Appeal No.4(1)/2018. 
 
 

Appellant  : Sri Bharat Das 

Respondent : State of Assam 

 

Advocate for Appellant  : Mr D. Pokhrel. 

Advocate for Respondent : Mr M.P. Hazarika. 

 

Date of Listing  : 30/12/2021 and 08/02/2022 

Date of Judgment : 08/02/2022 

 

JUDGMENT 

1) This criminal appeal has been preferred by the 

accused/appellant namely, Sri Bharat Das under 

Section 374 of Cr.P.C. against the impugned 

Judgment and Order of conviction dated 22/12/2017 

passed by the learned Judicial Magistrate 1st Class, 

Lakhimpur, North Lakhimpur in connection with the 

G.R. Case No.2470/2014, convicting and sentencing 

the accused/appellant to undergo simple 

imprisonment of 3 (three) months under Section 323 

of I.P.C. 
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2) Being highly aggrieved and dissatisfied with the 

above mentioned Judgment and Order passed by 

the learned Court below, the accused/appellant 

preferred this appeal and has prayed to set aside the 

impugned Judgment and Order and to acquit him. 

3) I have heard the learned counsel Mr D. Pokhrel on 

behalf of the accused/appellant and also heard the 

learned A.P.P., Mr M.P. Hazarika on behalf of the 

State. 

4) Before entering into the merit of appeal, let me go 

through the facts of the prosecution case. The case 

projected by the prosecution is that on 10/12/2014, 

at about 9 AM, when the informant was alone in her 

house, the accused/appellant broke the bamboo 

fencing of the informant and also broke the 

showcase in the shop of the informant. It is further 

alleged that the accused assaulted the informant 

with a bamboo stick on her head and back, thereby 

injured her. Further the accused also torn her cloth 

and attempted to kill her. However, due to timely 

intervention of the neighbors she was saved. Hence, 

a case was registered in the North Lakhimpur P.S. 

bearing N.L.P.S. Case No.1340/2014, under Sections 

447, 427, 325, 354 of I.P.C. Thereafter, the police 

conducted the investigation and charge-sheet 

bearing C.S. No.584/2014 dated 25/12/2014 was 
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filed against the accused/appellant under Sections 

447, 427, 323, 294, 506 of I.P.C. 

5) After the perusal of the material on record, the 

charges were framed under Sections 447, 323, 294, 

427 of I.P.C. The prosecution has adduced 5 

prosecution witnesses including the I.O. and M.O. 

and defence adduced no evidence. The 

accused/appellant was examined under Section 313 

of Cr.P.C., wherein he has pleaded not guilty. 

6) The accused/appellant has challenged the impugned 

Judgment and Order on various ground inter alia 

that the learned Court below erred in law and fact 

and arrived at an erroneous conclusion, failed to 

appreciate the evidence available on record, 

conviction was passed on uncorroborative evidence 

of prosecution witnesses, and there are various 

discrepancies and contradictions in the evidence 

adduced by the prosecution witnesses. Accordingly, 

it is prayed that the impugned Judgment and Order 

may be set aside. 

Point of determination. 

7) Now the question to be decided in this appeal is that 

whether the learned Court below was justified in 

convicting the accused/appellant under Section 323 

of I.P.C. on the basis of the evidence available on 

record.  
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Decision, discussion and reason thereof. 

8) Now let me consider and appreciate the entire 

evidence available on record to find out whether the 

prosecution has been able to prove the instant case 

against the accused/appellant under Section 323 of 

I.P.C. beyond reasonable doubt. It is to be 

mentioned herein that the learned Court below has 

given acquittal to the accused/appellant as far as 

Sections 447, 294, 427 of I.P.C. are concerned. 

9) P.W.-1, Smt Gitanjali Das is the informant of this 

case and she knows the accused person who is her 

'borjona' (brother-in-law). That on 10/12/2014, in 

the morning, at about 9 AM, the accused person by 

taking advantage of the absence of the husband of 

the informant, broke the bamboo fencing and wall of 

her house and entered into her house and assaulted 

her with a bamboo stick on different parts of her 

body. Thereafter, the accused also broke the wall, 

articles of the showcase of the shop of the 

informant. According to her, due to this, she had 

incur a loss of about Rs.5,000/-. 

10) In cross, P.W.-1 has stated that she lodged the 

case on 10/12/2014. The occurrence took place at 

her house. She admitted that she cannot say names 

of the people who were gathered on the day of the 

occurrence. She denied that the accused did not 
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assault her and so cannot say the names of the 

people who were gathered at the place of 

occurrence. Brojen is cited as witness as he has seen 

the occurrence. She admitted that she did not write 

the ejahar by herself.  And she did not state before 

police that the said ejahar was written by one toroni. 

She denied that she did not state before police that 

the accused assaulted her with a bamboo stick. She 

admitted that she did not state before police that 

who were the persons who saved her from the 

accused. She also denied that she did not state 

before police that accused after tearing her wearing 

clothes, tried to kill her. She denied that she 

deposed falsely that the accused assaulted her by 

taking her into the road. She also denied that she 

lodged the case against the accused only to save her 

from the case which was lodged by the accused 

against her.  

11) P.W.-2 is husband of the informant and the 

accused is his elder brother. According to him, on 

10/12/2014, he was on duty and at about 9 AM, he 

came to know that his wife went to lodge a case and 

then he rushed to the police station where he came 

to know from his wife that the accused had 

assaulted his wife and injured her.  

12) In his cross, P.W.-2 has testified that the 

informant is his wife and the accused is his elder 

brother. On the day of occurrence, he was on duty 



6 
Criminal Appeal No.4(1)/2018. 

Contd… 

from 9 AM to 3 PM. He admitted that he did not see 

the occurrence as he was on duty. He denied that to 

save his wife he deposed falsely before the Court. 

He denied that as he has not seen the occurrence, 

so cannot say anything about the occurrence. He 

denied that his wife did not get injuries on her body 

and falsely stated before him that the accused had 

assaulted her. 

13) P.W.-3 is doctor who examined the victim on 

10/12/2014 at North Lakhimpur Civil Hospital. On 

examination he found the following injuries on her 

person.  

i) Tenderness over her right arm, back of chest, 

right buttock, right anterior chest and scalp.  

ii) Scratch of size 2 cm x ¼ cm over her neck.  

According to him, first injury was simple, caused by 

blunt object and second injury was simple, caused 

by sharp nail finger. The injuries were fresh.  

14) In cross, P.W.-3 denied that such injuries may 

also be caused by falling on ground. Such injury may 

also be caused by dashing against an object. 

15) P.W.-4 could not say anything about the 

occurrence. His cross examination is also declined. 
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16) P.W.-5 is the investigating officer of this case. 

According to him on 10/12/2014, he was designated 

as attached officer at the North Lakhimpur Police 

Station. And on the basis of the ejahar lodged by the 

informant the O.C. of North Lakhimpur Police Station 

registered a case bearing No.1340/2014, under 

Sections 447, 427, 325, 354 of I.P.C. and he was 

given the charge for investigating the same. He 

questioned and interrogated the informant and then 

sent her for medical examination. He examined the 

place of occurrence, recorded the statements of the 

witnesses and obtained the sketch map of the place 

of occurrence. He obtained the medical report. He 

then submitted the charge- sheet under Sections 

447, 427, 323, 294, 506 of I.P.C. against the 

accused person. 

17) In cross, P.W.-5 admitted that he did not 

prepare seizure list. And also admitted that he did 

not examine and interrogate the person who wrote 

the ejahar. The informant did not state before him 

that the accused had assaulted her with bamboo 

stick and also did not state before him that there 

was loss of Rs.5,000/- from the side of the accused. 

In the sketch map, the house which has been 

marked as ‘H’ is the house of Niroda Das. Although it 

is marked he has mentioned her in the name of 

witnesses. He denied that he did not properly 
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investigate the case and has instituted a false 

charge-sheet against the accused person. 

18) Now as far as Section 323 of I.P.C. is 

concerned, P.W.-1 has adduced evidence against the 

accused/appellant and clearly implicated him for the 

assault against her. The injured witness in her 

evidence has stated that the accused/appellant 

assaulted her with a bamboo stick on different parts 

of her body. In her cross-examination, she stood 

firm regarding the said assault and defence could 

not demolish the stand taken by her as far as the 

assault against her body is concerned. P.W.-2 is the 

husband of the P.W.-1, who has also stated that he 

came to know from his wife that the accused i.e., 

brother of P.W.-2 had assaulted her and injured her.  

19) The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has held 

in catena of judgments that such witness should be 

given due weightage in considering the evidence 

and generally such witness is considered reliable.   

In Abdul Sayeed v. State of M.P. (2010) 10 

SCC 259 has held that “The question of the weight 

to be attached to the evidence of a witness that was 

himself injured in the course of the occurrence has 

been extensively discussed by this Court. Where a 

witness to the occurrence has himself been injured 

in the incident, the testimony of such a witness is 
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generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to 

spare his actual assailant(s) in order to falsely 

implicate someone. "Convincing evidence is required 

to discredit an injured witness". 27.While deciding 

this issue, a similar view was taken in, Jarnail 

Singh v. State of Punjab (2009) 9 SCC 719, 

where this Court reiterated the special evidentiary 

status accorded to the testimony of an injured 

accused and relying on its earlier judgments held as 

under: 

Darshan Singh (PW 4) was an injured witness. He 

had been examined by the doctor. His testimony 

could not be brushed aside lightly. He had given full 

details of the incident as he was present at the time 

when the assailants reached the tubewell. In 

Shivalingappa Kallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 

has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered the 

injury during the said incident. 
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In State of U.P. v. Kishan Chand (2004) 7 SCC 

629, a similar view has been reiterated observing 

that the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of 

occurrence, lends support to his testimony that he 

was present during the occurrence. In case the 

injured witness is subjected to lengthy cross- 

examination and nothing can be elicited to discard 

his testimony, it should be relied upon (vide Krishan 

v. State of Haryana (2006) 12 SCC 459). Thus, we 

are of the considered opinion that evidence of 

Darshan Singh (PW 4) has rightly been relied upon 

by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the 

witness is an in-built guarantee of his presence at 

the scene of the crime and because the witness will 

not want to let his actual assailant go unpunished 

merely to falsely implicate a third party for the 

commission of the offence. Thus, the deposition of 

the injured witness should be relied upon unless 

there are strong grounds for rejection of his 

evidence on the basis of major contradictions and 

discrepancies therein.” 
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20) The medical witness i.e., P.W.-3 also gave 

credence to the stand taken by P.W.-1. As per P.W.-

3, on 10/12/2014, at about 12:10 PM, he examined 

the victim girl and found there were injuries against 

her body. According to him the first injury was 

simple caused by blunt object and second injury was 

also simple caused by sharp nail finger. Therefore, 

the medical evidence duly corroborated the stand 

taken by the injured witness.  

21) From the scrutiny of the entire evidence 

available on record, it is proved beyond any doubt 

that on 10/12/2014, at about 9 AM, the 

accused/appellant indeed assaulted the P.W.-1. The 

direct evidence of P.W.-1 in this case is sufficient to 

prove the stand taken by prosecution. The same is 

also duly corroborated by the evidence adduced by 

P.W.-3. 

22) Thus, the learned Court below appears to have 

considered the evidence brought on record in its 

correct perspective and rightly came to the 

conclusion that the accused/appellant is guilty of 

offence under Section 323 of I.P.C. Consequently, I 

see no force in contention of the accused/appellant 

made in the instant appeal contending that the 

learned Court below failed to appreciate evidence on 

record. Hence, I do not see any ground to interfere 

with the same. 
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23) Coming to the sentence part, it is seen that the 

learned Court below has imposed simple 

imprisonment of 3 (three) months to the present 

accused/appellant. In this matter considering every 

aspects, I am of the view that the learned Court 

below has rightly appreciated the sentence inflicted 

upon the accused/appellant as the punishment 

under Section 323 of I.P.C. is extended up to 1 

(one) year with the fine which may extended up to 

1,000/- (rupees one thousand) only or with both. 

The learned Court below has given only 3 (three) 

months as punishment. This Court is of the view that 

the said term of punishment is of lenient nature and 

imposed upon considering various aspects of the 

instant case and also this Court cannot close the 

eyes that the said assault was made by her own 

relative i.e., brother-in-law (borjona) and also the 

offence was committed in absence of her husband. 

No further leniency can be considered by this Court 

and accordingly the punishment is also affirmed and 

upheld.  

24) Accordingly, the appeal is dismissed. 

25) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court.
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Given under my hand and seal of this Court on this 

the 8th day of February, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 


