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Criminal Appeal No.8(1)/2020. 
 

Appellant  : Sri Madhujya Borah. 
Respondent : State of Assam. 
 

Advocate for Appellant  : Mr P. Buragohain. 
Advocate for Respondent : Mr M.P. Hazarika.   
 

Date of Argument : 18/02/2022. 
Date of Judgment : 24/02/2022.    

     

JUDGMENT 

1. The instant criminal appeal has been preferred 

by the appellant namely, Sri Madhujya Borah 

against the impugned judgment and order of 

conviction dated 27/01/2020 passed in G.R Case 

No.111/2016, convicting and sentencing the 

accused/appellant to undergo simple 

imprisonment for 3 (three) months for the 

offence under Section 279 of I.P.C. Another 

period of simple imprisonment of 6 (six) months 

for the offence under Section 338 of I.P.C. Both 

the sentences of imprisonment are to run 

concurrently. The accused/appellant is also 

directed to pay an amount of Rs.8,000/- (rupees 
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eight thousand) only as compensation to the 

informant Md Abdul Khalek under Section 357 

(3) of Cr.P.C. in view of the injury caused to the 

informant. 

2. The prosecution case in brief is that on 

31/12/2015, at about 3:20 PM, while the 

informant Md Abdul Khalek was going to home 

from Pahumara in his bicycle, the accused came 

there by riding on his motorcycle bearing 

Registration No.AS07H3520. The accused hit 

the informant from the backside and as a result 

of which the informant fell down on the ground 

and sustained severe injuries on his leg and 

waist.  

3. Thereafter, the informant lodged an F.I.R. being 

numbered as North Lakhimpur P.S. Case 

No.57/2016, under Sections 279 and 338 of 

I.P.C. Accordingly, the investigation was 

initiated and the police filed the charge-sheet 

bearing C.S. No.20/2016, dated 31/01/2016 

against the present accused/appellant under 

Sections 279 and 338 of I.P.C. 

4. The learned Court below, on the basis of the 

available materials framed the charges under 

Sections 297 and 338 of I.P.C. 

5. During the trial, the prosecution has examined 

10 prosecution witnesses. The accused was 
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examined under Section 313 of Cr.P.C. and he 

denied all the incriminating questions put to 

him. Defence did not adduce any defence 

witness in the instant case. 

6. The learned trial Court upon perusal of the case 

record and after hearing the argument 

advanced by both the sides passed the 

impugned judgment and order convicting and 

sentencing the accused/appellant as stated 

above. 

7. On being aggrieved with the judgment and 

order passed by the learned trial Court, the 

present appeal has been preferred by the 

accused/appellant mainly on the ground that 

the learned trial Court has failed to appreciate 

the evidence on record in proper and correct 

perspective, P.W.-1 did not actually see whether 

the accused/appellant drove the motorcycle in a 

high speed at the time of hitting the 

informant/victim, and also that P.W.-2’s 

evidence is doubtful one due to various 

inconsistencies in his evidence. Besides that it is 

pleaded that accused/appellant is a student, if 

he is sent to jail then the future of his carrier 

will be in jeopardy. Accordingly, it is prayed that 

impugned judgment and order may be 

interfered with and the same may be set aside. 
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Point of determination. 

8. Whether the learned lower Court was justified in 

convicting the accused/appellant under Sections 

279 and 338 of I.P.C.? 

Discussion, decision and reason thereof. 

9. P.W.-1 is the informant of the instant case. He 

knows the accused. On 31/12/2015 in between 

2:30 PM and 3 PM, while he was coming to 

Lakhimpur town from Diju Rampur by riding 

bicycle and arrived in turning of the road near 

Pohumara High School and at that time the 

accused came there by riding a bullet 

motorcycle and hit him (P.W.-1) from the 

backside as a result of which he fell down on 

the road and sustained injury on his back. As 

the accused/appellant rode the motorcycle in a 

very high speed, the accused got dragged in the 

road to great distance. The accused was in a 

drunken condition at that time. Thereafter, 

police came there and took him (P.W.1) to 

Nowboicha Hospital from where he was taken to 

Lakhimpur Civil Hospital. Subsequently, he 

lodged the F.I.R. in police station. The 

occurrence took place due to the fault of 

accused. 

10. In his cross-examination, P.W.-1 has stated that 

he cannot recall the number of the bullet 
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motorcycle. The incident occurred in the 

National Highway and many vehicles ply in that 

road. He has also stated that there is a turning 

near the place of occurrence. He has stated that 

he did not know how the accused/appellant was 

driving the bullet from his behind. Then he 

denied all the suggestions made by the defence. 

11. P.W.-2 has stated that he knows the informant 

and accused. About 2 years back on a day in 

between 2:30 PM to 3 PM, while he was going 

towards Lakhimpur town from Diju by riding a 

bicycle and was behind the informant. He 

arrived in the turning of the road near 

Pohumara High School and at that time the 

accused arrived there by riding on a bullet 

motorcycle in a very high speed and hit the 

informant from the back side as a result of 

which he fell down and became senseless. The 

accused also fell down from motorcycle after 

going some distance. Thereafter, police came to 

the spot and took the victim to hospital. Police 

seized the bicycle of informant and he had put 

his signature on the seizure list. 

12. In his cross-examination, P.W.-2 has deposed 

that police did not read over the contents of the 

seizure list. During the time of occurrence he 

was little far away from the informant. The 

incident occurred in the National Highway where 
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many other vehicles ply therein. He also stated 

that many people gathered in the place of 

occurrence, but he does not know the names of 

all those people. Then he denied all the 

suggestions made by the defence. 

13. P.W.-3 has stated that he knows the informant, 

but he does not know the accused person. 

About 3 years back in the afternoon, he was 

traveling along with the informant and one 

other person. All of them were traveling from 

Diju towards Lakhimpur town. He further 

deposed that near Pohumara High School 

turning a bullet drove at a very high speed and 

hit the informant. Thereafter, the villagers 

apprehended the accused person. He saw the 

informant in an injured condition and the 

informant was taken to the Nowboicha Hospital.  

14. In his cross-examination, P.W.-3 has stated that 

he did not see the incident with his own eyes. 

He was little away from the place of occurrence. 

He reached the place of occurrence when the 

villagers apprehended the traveler of the bullet. 

15. P.W.-4 has stated that he knows the informant. 

About 2 years back in an afternoon, while he 

was returning from work to home he heard a 

loud voice and when he reached the place of 

occurrence he saw three people in an injured 
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condition. He also saw the motorcycle in the 

place of occurrence. The incident happened to a 

blanket weaver when his weaving instrument 

got struck in the bike. 

16. In his cross-examination, P.W.-4 has stated that 

he reached the place of occurrence after the 

incident was occurred. 

17. P.W.-5 has stated that he knows the informant, 

but he does not know the accused person. 

About 2/3 years back in the afternoon, he heard 

hue and cry and reached the place of 

occurrence. One motorcycle rider hit a blanket 

weaver. He saw the injured was taken to the 

hospital. 

18. In his cross-examination, P.W.-5 has stated that 

he came after the incident and he is not aware 

due to whose fault the actual incident 

happened. 

19. P.W.-6 has stated that he knows the informant, 

but he does not know the accused person. The 

incident took place in an afternoon about 2/3 

years back. It took place in front of his house. 

When he came out from his house and reached 

the place of occurrence he saw a motorcycle 

rider and other person lying on the road. Both 

the persons were coming from the same side. 

Both the persons were taken to hospital. 
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20. In his cross-examination, P.W.-6 has stated that 

he reached the place of occurrence after the 

incident and he is not aware due to whose fault 

the incident took place.  

21. P.W.-7 has stated that he knows the informant, 

but he does not know the accused person. He 

came to know about the incident when the 

informant telephonically informed him. He 

reached the place of occurrence and by that 

time the injured Abdul Khalek was already taken 

to the hospital. Later on he came to know that a 

bike rider hit the informant Abdul Khalek from 

behind. 

22. In his cross-examination, P.W.-7 has stated that 

he did not see the incident and is not aware due 

to whose fault the incident took place. 

23. P.W.-8 has stated that he does not know the 

informant and he knows the accused person. 

About 2 years back, occurrence took place at 

Pohumara turning. At the time of incident, he 

was sitting behind the accused as a pillion rider 

and accused was riding the motorcycle. As they 

reached Pohumara turning and coming towards 

Lakhimpur a person riding in a bicycle came 

from opposite direction and collided with their 

bike and both fell down and became senseless. 

Subsequently, he learnt that bicycle rider also 
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sustained injury. The bicycle also got damaged 

due to collision. Thereafter, the police took 

them to police station and provided them the 

medical treatment at Nowboicha Civil Hospital.  

24. In his cross-examination, P.W.-8 has stated that 

the bicycle came from the front side and 

collided with the motorcycle that they were 

riding. The incident took place due to the 

negligence of the said bicycle rider. 

25. P.W.-9 is the Investigating Officer of the instant 

case, who on 31/12/2015 was on duty as In-

Charge of Silonibari O.P. On that day, at about 

3 PM, he received a telephonic information from 

one Bhaiti Gogoi that a motorcycle accident had 

taken place in front of his house situated at 

Pohumara. On receipt of the information he 

made the G.D. Entry No.664, dated 31/12/2015 

and visited the place of occurrence along with 

the police staff, Constable, Dayananda Bora. 

When he reached the place of occurrence he 

found that public had apprehended a passenger 

and a bike rider at the place of occurrence. The 

victims were also attended by the public at the 

place of occurrence. He sent the victim namely, 

Abdul Khalek to Nowboicha C.H.C., prepared the 

sketch map, seized the motorcycle by preparing 

seizure list and also recorded the statements of 

the seizure witnesses under Section 161 of 
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Cr.P.C. He also recorded the statements of 

witnesses namely, Jonmi Gogoi and Bhaiti 

Gogoi. Thereafter, he seized the bicycle and 

prepared the seizure list. On 10/01/2016, the 

informant Abdul Khalek lodged the instant F.I.R. 

at North Lakhimpur P.S. which was registered 

under Sections 279 and 338 of I.P.C. and the 

same was endorsed to him for investigation. He 

recorded the statements of the informant as 

well as other witnesses under Section 161 of 

Cr.P.C. He also collected the medical report on 

26/01/2016. 

26. In his cross-examination, P.W.-9 has stated that 

the sketch map does not reveal the exact spot 

of the place of occurrence, whether it was on 

the right side or left side of the road. He further 

stated that the sketch map does not reveal that 

the places where the motorcycle and the bicycle 

were falling at the time of seizure.  

27. P.W.-10 is the Medical Officer in the instant 

case, who on 31/12/2015 was posted as 

Medical & Health Officer-1 at North Lakhimpur 

Civil Hospital. On that day, the informant Abdul 

Khalek was admitted in the said hospital by Dr 

Suresh Dutta at 4:50 PM, while he was in 

causality duty. The patient had undergone X-ray 

which revealed that patient sustained fracture of 

dorsal 12 vertebrae which is grievous injury. His 
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cross-examination was declined by the defence. 

28. From the bare perusal of the material available 

in record and the evidence adduced by various 

witnesses, the factum of incident of hitting the 

victim as well as his injury is clearly proved. The 

injured victim P.W.-1 clearly implicated the 

accused/appellant stating that the accused/ 

appellant actually hit him from the backside as a 

result of which he fell down and sustained 

grievous injury. This was also corroborated by 

P.W.-2 who stated that the motorcycle was 

driven at a high speed while hitting the 

informant. No doubt in the cross-examination 

P.W.-1 has stated that he is not aware how the 

accused/appellant was driving his bullet. The 

allegation against the accused/appellant is that 

he hit the informant from behind and therefore 

naturally the victim i.e., P.W.-1 could not 

witness how the accused/appellant was riding 

his motorcycle and whether it was a rash and 

negligent driving by the accused/appellant while 

hitting him from behind. However, the evidence 

adduced by P.W.-2 provides a clear explanation 

and stated in an unambiguous and categorical 

manner that the said bullet was driven at a high 

speed when he hit the victim from behind.  

29. The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has 
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held in catena of judgments that such witness 

should be given due weightage in considering the 

evidence and generally such witness is considered 

reliable. In Abdul Sayeed v. State of M.P. 

(2010) 10 SCC 259 has held that “The question 

of the weight to be attached to the evidence of a 

witness that was himself injured in the course of 

the occurrence has been extensively discussed by 

this Court. Where a witness to the occurrence has 

himself been injured in the incident, the 

testimony of such a witness is generally 

considered to be very reliable, as he is a witness 

that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely 

to spare his actual assailant(s) in order to falsely 

implicate someone. "Convincing evidence is 

required to discredit an injured witness".  

27.While deciding this issue, a similar view was 

taken in, Jarnail Singh v. State of Punjab 

(2009) 9 SCC 719, where this Court reiterated 

the special evidentiary status accorded to the 

testimony of an injured accused and relying on its 

earlier judgments held as under: Darshan Singh 

(PW 4) was an injured witness. He had been 

examined by the doctor. His testimony could not 

be brushed aside lightly. He had given full details 

of the incident as he was present at the time 

when the assailants reached the tubewell. In 
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Shivalingappa Kallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 

has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis 

of major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered 

the injury during the said incident. In State of 

U.P. v. Kishan Chand (2004) 7 SCC 629, a 

similar view has been reiterated observing that 

the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of 

occurrence, lends support to his testimony that he 

was present during the occurrence. In case the 

injured witness is subjected to lengthy cross- 

examination and nothing can be elicited to discard 

his testimony, it should be relied upon (vide 

Krishan v. State of Haryana (2006) 12 SCC 459). 

Thus, we are of the considered opinion that 

evidence of Darshan Singh (PW 4) has rightly 

been relied upon by the courts below. 

28. The law on the point can be summarized to 

the effect that the testimony of the injured 

witness is accorded a special status in law. This is 

as a consequence of the fact that the injury to the 

witness is an in-built guarantee of his presence at 
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the scene of the crime and because the witness 

will not want to let his actual assailant go 

unpunished merely to falsely implicate a third 

party for the commission of the offence. Thus, the 

deposition of the injured witness should be relied 

upon unless there are strong grounds for 

rejection of his evidence on the basis of major 

contradictions and discrepancies therein.” 

30. P.W.-3, P.W.-4, P.W.-5, P.W.-6 and P.W.-7 did 

not see the accident with their own eyes, but 

they too at least corroborated about the 

incident and that they reached the place of 

occurrence after the incident. They also saw the 

injured persons lying on road and also 

corroborated to the extent that the injured 

victim P.W.-1 was taken to the hospital 

thereafter.  

31. P.W.-8 is a pillion rider who was riding in the 

same vehicle that hit the victim by the 

accused/appellant. Therefore, evidence of P.W.-

8 has to be appreciated in a careful manner. 

P.W.-8 has stated that the incident happened 

when a person riding a bicycle came from 

opposite direction and collided with their bike. 

Therefore, his evidence is contradictory to the 

extent that it was a head on collision incident. 

Further from his evidence also it can be seen 

that certain accident took place on that day and 
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also that P.W.-1 got injured because of that 

accident. However, in his cross-examination 

P.W.-8 has stated that the incident took place 

due to the negligence of bicycle rider. This 

stand may be an attempt to save the accused 

as both of them were riding the same 

motorcycle and hence such statement is an 

exculpatory evidence adduced by the P.W.-8. 

32. Moreover, the injured victim was taken to hospital 

on the very same day, at about 4:50 PM and it 

was proved that he sustained fracture of the bone 

which is grievous injury caused by the blunt 

object. Therefore, the medical witness also 

supports the stand of the prosecution as far as 

the injury of the victim is concerned.  

33. In Ravi Kapur v. State of Rajasthan reported 

in (2012) 9 SCC 284, the Hon'ble Supreme 

Court has held that “Rash and negligent driving 

has to be examined in light of the facts and 

circumstances of a given case. It is a fact 

incapable of being construed or seen in isolation. 

It must be examined in light of the attendant 

circumstances. A person who drives a vehicle on 

the road is liable to be held responsible for the 

act as well as for the result. It may not be always 

possible to determine with reference to the speed 

of a vehicle whether a person was driving rashly 

and negligently. Both these acts presuppose an 
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abnormal conduct. Even when one is driving a 

vehicle at a slow speed but recklessly and 

negligently, it would amount to 'rash and 

negligent driving' within the meaning of the 

language of Section 279 Indian Penal Code. That 

is why the legislature in its wisdom has used the 

words 'manner so rash or negligent as to 

endanger human life'. The preliminary conditions, 

thus, are that (a) it is the manner in which the 

vehicle is driven; (b) it be driven either rashly or 

negligently; and (c) such rash or negligent driving 

should be such as to endanger human life. Once 

these ingredients are satisfied, the penalty 

contemplated Under Section 279 Indian Penal 

Code is attracted. 'Negligence' means omission to 

do something which a reasonable and prudent 

person guided by the considerations which 

ordinarily regulate human affairs would do or 

doing something which a prudent and reasonable 

person guided by similar considerations would not 

do. Negligence is not an absolute term but is a 

relative one; it is rather a comparative term. It is 

difficult to state with precision any mathematically 

exact formula by which negligence or lack of it 

can be infallibly measured in a given case. 

Whether there exists negligence per se or the 

course of conduct amounts to negligence will 

normally depend upon the attending and 

surrounding facts and circumstances which have 
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to be taken into consideration by the Court. In a 

given case, even not doing what one was ought 

to do can constitute negligence. The Court has to 

adopt another parameter, i.e., 'reasonable care' in 

determining the question of negligence or 

contributory negligence. The doctrine of 

reasonable care imposes an obligation or a duty 

upon a person (for example a driver) to care for 

the pedestrian on the road and this duty attains a 

higher degree when the pedestrian happen to be 

children of tender years. It is axiomatic to say 

that while driving a vehicle on a public way, there 

is an implicit duty cast on the drivers to see that 

their driving does not endanger the life of the 

right users of the road, may be either vehicular 

users or pedestrians. They are expected to take 

sufficient care to avoid danger to others.” 

34. When we appreciate the entire evidence available 

on record except P.W.-8, no other prosecution 

witness is claiming that the incident was 

happened due to head on collision between the 

motorcycle driven by the accused/appellant and 

the bicycle of the injured victim. Both P.W.-1 and 

P.W.-2 have clearly stated that the bike was 

coming from the backside of the bicycle and the 

accused person hit the bicycle rider from the 

backside. The very fact that a vehicle is coming 

from backside and hit another person goes on 
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show the rash and negligent manner of driving of 

the motorcycle by the accused/appellant. Even in 

his evidence P.W.-3 has stated that the bike was 

driven in a very high speed and hit the victim. No 

doubt in his cross-examination he has stated that 

he did not see the exact hitting of the injured 

victim, but at the same time, he has also 

mentioned that he was in a little far away from 

the place of occurrence. And he reached the 

place of occurrence when the public apprehended 

the accused/appellant. From his evidence also it 

can be presumed that he must have seen the bike 

rider crossing him in that road at a high speed. 

He may not had seen the incident and present at 

the exact time of hitting of the injured victim 

P.W.-1, but at least this can be safely held from 

his evidence that he must had seen the bike 

passing through him at a high speed. Thereafter 

he reached the place of occurrence when the 

public apprehended the accused/appellant.  

35. From the appreciation of the evidence available 

on record there is not an iota of doubt that the 

present accused/appellant must have driven the 

vehicle in a rash and negligent manner on a 

public way and caused injury to P.W.-1. Also 

considering the grievous nature of the injury, it 

can also safely hold that the accused caused the 

grievous hurt to P.W.-1 by rashly and negligently 
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driving the motorcycle and thereby endangered 

the precious life of P.W.-1.  

36. Accordingly, I have no hesitation in mind to hold 

that prosecution has been able to establish the 

charges under Sections 279 and 338 of I.P.C. 

against the accused/appellant beyond reasonable 

doubt. Accordingly, I find no illegality in the 

impugned judgment and order of conviction dated 

27/01/2020 passed in G.R. Case No.111/2016, 

convicting and sentencing the accused/appellant. 

37. Coming to the part of sentence, it is seen that the 

learned Court below has directed that the 

accused/appellant to undergo simple 

imprisonment for 3 (three) months for the 

offence under Section 279 of I.P.C. Another 

period of simple imprisonment of 6 (six) months 

for the offence under Section 338 of I.P.C. Both 

the sentences of imprisonment are to run 

concurrently. The accused/appellant is also 

directed to pay an amount of Rs.8,000/- (rupees 

eight thousand) only as compensation to the 

informant Md Abdul Khalek under Section 357 (3) 

of Cr.P.C. in view of the injury caused to the 

informant. It is to be stated herein that as per 

Section 279 of I.P.C. the punishment may extend 

to 6 months or with fine which may extend to 

Rs.1,000/-  or both and as per Section 338 of 

I.P.C. the punishment stipulated shall be with 
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imprisonment of either description for a term 

which may extend to 2 years or with fine which 

may extend to Rs.1,000/- or with both. 

38. Moreover, in the case of Dalbir Singh v. State 

of Haryana reported in AIR 2000 SC 1677, 

the Hon’ble Supreme Court has observed as 

under: “When automobiles have become death 

trap and leniency shown to drivers who are found 

guilty of rash driving would be at the risk of 

further escalation or road accidents. All these who 

are manning the steering of automobiles, 

particularly professional drivers, must be kept 

under constant reminders of their duty to adopt 

utmost care and also of the consequences 

befalling them in cases of dereliction. One of the 

most effective ways of keeping such drivers under 

mental vigil is to maintain deterrent element in 

sentencing sphere. Any latitude shown to them in 

that sphere would tempt to make driving frivolous 

and frolic.” 

39. Considering the fact that due to the rash and 

negligent driving a person got grievously injured 

and there may be the possibility that he might 

have been died if proper medical treatment was 

not administered to him at the right time, this 

Court is of the view that no further leniency can 

be considered by this Court and accordingly, 

punishment is also affirmed and upheld. 
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40. Accordingly, the appeal is dismissed. 

41.  Send back the record of G.R. to the learned 

Lower Court with a copy of this Judgment on 

compliance. 

Given under my hand and seal of this Court on 

this the 24th day of February, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
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Addl. Sessions Judge (F.T.C.),  
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