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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 
 

           Present:  Syed Burhanur Rahman, A.J.S.,  
                     Addl. Sessions Judge (F.T.C.), 

             Lakhimpur, North Lakhimpur. 
 

(Date of Judgment: 25/02/2022) 
 

Sessions Case No.92(N.L.)/2018. 
 

(F.I.R. No.994/2017, Under Sections 448 and 376 of I.P.C.,  
North Lakhimpur P.S.) 

 

COMPLAINANT 
STATE OF ASSAM 

REPRESENTED BY Mr M.P. Hazarika 

ACCUSED 

Md Anuwar Hussain 
S/o Lt Kamaluddin 
Vill. No.2 Orang Basti 
P.S. North Lakhimpur 
Dist., Assam 

REPRESENTED BY Mrs M.D. Gohain Boruah 
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Date of Offence 14/02/2017 

Date of F.I.R. 
02/08/2017 

Date of Charge sheet 
30/11/2017 

Date of Framing of Charges 
04/06/2018 

Date of commencement of 
evidence 

10/08/2018 

Date on which Judgment is 
reserved 

04/01/2022, 01/02/2022 

Date of Judgment 
25/02/2022 

Date of the Sentencing Order, 
if any 

N/A 

 
 
 

Accused Details: 

Rank of 

the 

Accused 

Name of 

Accused 

Date 

of 

Arrest 

Date Release 

on Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

Sentence 

imposed 

Period of 

detention 

Undergone 

during Trial for 

purpose of 

Sec.428 Cr.P.C. 

A1 

Md 

Anuwar 

Hussain 

N/A 04/06/2018 
448, 376 

I.P.C. 
Acquitted N/A 

N/A 
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JUDGMENT 

1) The prosecution case in brief is that on 14/02/2017, at 

around 9:30 PM, the accused person forcefully entered 

into the house of the victim/informant in absence of 

her husband and thereafter disrobed her forcefully and 

committed rape upon her. During that time her minor 

son was also out of her house for taking Arabic tuition 

and her 6 years old daughter along with 9 years old 

niece were sleeping during that relevant period. She 

further mentioned in her F.I.R. that as the accused is 

her husband’s brother, thereafter out of societal 

pressure, admonition, self-respect and also due to fear 

of talak from her husband; she did not mention about 

the incident immediately to anyone. However, later on 

she came to know that the accused has already 

disclosed about this incident to various people for 

defaming her. After knowing about this incident her 

husband has also not accepted her. It is further alleged 

that before this incident the accused made attempt to 

rape her on various occasions. Accordingly, the instant 

F.I.R. was lodged on 02/08/2017 bearing North 

Lakhimpur P.S. Case. No.994/2017, under Sections 448 

and 376 of I.P.C. 

2) Based on the instant F.I.R. the investigation was 

conducted by the concerned authority and filed the 

charge-sheet bearing C.S.No.632/2017, under Sections 
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448 and 376 of I.P.C. showing the accused Md Anuwar 

Hussain as absconder. 

3) Thereafter, on 07/05/2018, the accused appeared 

before the learned Sub-Divisional Judicial Magistrate 

(S), Lakhimpur, North Lakhimpur and he was 

remanded to jail custody and vide order dated 

04/06/2018, learned Assistant Sessions Judge, 

Lakhimpur, North Lakhimpur allowed the accused to go 

on bail. On the same day charges were framed under 

Sections 448 and 376 of I.P.C. Five prosecution 

witnesses have adduced evidence on behalf of the 

prosecution. The incriminating materials were put to 

the accused under Section 313 of Cr.P.C. and the 

accused has taken a plea of total denial. Three defence 

witnesses have adduced evidence in support of the 

defence. 

Points of determination: 

4) i) Whether on 14/02/2017, at about 9:30 PM, in 

Khonajan, the accused committed criminal trespass by 

entering into the house of the informant with intend to 

commit the offence of rape and thereby committed an 

offence punishable under Section 448 of I.P.C.? 

ii) Whether on the same day, time and place, the 

accused committed rape on the informant and thereby 

committed an offence punishable under Section 376 of 

I.P.C.? 
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Discussions, decisions and reasons thereof: 

5) I have carefully perused the evidence available on 

record. Heard argument advanced by both the sides. 

Now let me examine the evidence adduced by the 

parties. 

6) P.W.-1 is the informant in the instant case. She has 

deposed that the accused is the brother of her 

husband. In the months of February, 2017, at about 9 

- 9:30 PM, when she was in her house with her 6 years 

old daughter and 9 years old niece, the accused 

entered into her house. During that time her husband 

was not present. He caught hold of her and threw her 

on bed, removed her clothes and forcibly committed 

sexual intercourse with her. Thereafter, he left the 

place. She did not disclose the matter to anyone 

fearing that it would lower her reputation. But, as the 

accused began to harass her frequently over phone, 

she finally lodged the instant F.I.R. She has also 

recorded her statement under Section 164 of Cr.P.C. 

7) In her cross-examination, P.W.-1 has stated that the 

ejahar was lodged on 11/08/2017 and the incident 

took place on 14/02/2017. She has stated that the 

accused is the step brother of her husband Joynal 

Abedin and she denied all the suggestions made by the 

defence side. 
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8) P.W.-2 has stated that the informant is her niece. 

Nearly one year ago from the date of recording her 

evidence, she saw a bike in front of their residence in 

the evening time. When she asked her 5 year old 

daughter, whether anyone has come to their house, 

she replied that the accused Anuwar had come to their 

residence. After 3 months, the informant told her that 

the accused has outraged her modesty. 

9)  In her cross-examination, P.W.-2 has stated that 

police recorded her statement. The neighboring people 

came to her for taking her advice. She has admitted in 

her cross that she did not state before the police that 5 

year old daughter of the informant told her that 

accused Anuwar came to their residence and also that 

the informant stated her that accused Anuwar had 

outraged her modesty. 

10) P.W.-3 in her evidence has stated that about 4 years 

before the incident occurred, accused Anuwar had 

committed forceful sexual intercourse with the 

informant. Because of this a ‘bichar’ was held in the 

village, in which the public warned the accused not to 

go to the house of the informant and also not to 

maintain any relationship with her. But, later he started 

to talk with the informant over phone and also began 

to visit her house and later on one day accused again 

committed sexual intercourse with the informant in 

absence of her husband. Husband of the informant is a 
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driver and works in Arunachal Pradesh. The informant 

stated her about that occurrence. P.W.-3 also stated 

that she saw the bike of the accused in the residence 

of the victim. Accused disclosed the matter himself. 

Initially the victim/informant did not want to disclose 

the matter to anyone. She was of the view that it 

would lower her prestige, but as the accused began to 

harass her over phone, she lodged the instant case. 

11) In her cross-examination, P.W.-3 has stated that the 

victim/informant is the daughter of her brother-in-law 

i.e., brother of her husband. She has also stated that 

she mentioned before the police that she heard the 

accused visited the house of the accused, but did not 

see him coming to the house of the victim/informant. 

He also stated that there are 4/5 other houses in 

between her residence and the informant’s house. It is 

less than 150 meters. She can hear if any alarm is 

raised from the house of informant/victim. She went 

with the informant/victim to the police station for 

lodging the case. She further stated that victim’s 

husband Joynal Abedin told her that the accused came 

to him seeking Rs.10,000/- (rupees ten thousand) only 

from him and he could not pay the amount and then 

the accused left. She has also stated that she is not 

aware of any financial transaction that took place 

between Sofia and the accused. Thereafter, she denied 

all the suggestions put by the defence. 
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12) P.W.-4 is the husband of the informant and brother 

of the accused. He has stated in his evidence that in 

the month of Ramjan, 2017, he went to 'chilla' 

(religious prayer). One day accused informed him over 

phone that his wife used to call him repeatedly and 

requested him to ask her not to do so. After 25 days, 

he returned him and asked his wife about the matter 

and then she told him that accused had raped her and 

hence, she called him for rebuking accused. About 8 

years ago, once accused had committed rape on his 

wife and in that respect a public 'bichar' was held and 

accused was warned not to go to his house. The 

accused resides in Orang Basti i.e., P.W.-4's place of 

birth. During that time, he asked his wife not to lodge 

any case and to settle the matter amicably. After one 

week of knowing about it he along with his wife went 

to Orang Basti and asked Md Yajuddin, a leading 

person of Orang Basti village to settle the matter. 

However, the accused did not come to the meeting. 

After that his wife lodged the case despite his 

objection. 

13) In his cross-examination, P.W.-4 has stated that 

Saiful, Anuwar, Sadikul Islam, Faruk, Nazimul, 

Raamjan and Asia Khatun are his brothers and sister. 

Kulsum Bibi is his step mother. Anwar is his own 

brother. Ramjan and Sadikul are his half brother. 

Kulsum Bibi, Ramjan, Anuwar and Sadikul reside in 

same compound consisting of 4 bighas of land. That 
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land is touzi. Out of 4 bighas, 3 bighas of land (touzi) 

is in his name.  He mortgaged one and half bighas of 

the said land to Aliulla. He resides in another village. 

Now Anuwar and others have shifted to the remaining 

one bigha of land. Further it is stated by him that 

Anuwar was working as a handyman and he kept 

Rs.8,000/- (rupees eight thousand) only with his wife 

and he denied all the suggestions made by the 

defence. 

14) P.W.-5 is the I.O. of the instant case, who was 

posted in Silonibari Police Out Post on 01/08/2017. On 

receiving the F.I.R. from the informant/victim, he 

forwarded the same to the North Lakhimpur P.S. to 

register a case. After the registration of the case, he 

was endorsed for investigation. He examined the 

informant and the other witnesses under Section 161 

of Cr.P.C. The victim declined to get medically 

examined. Thereafter, he visited the place of 

occurrence, prepared the sketch map and forwarded 

the victim/informant to the Court for recording her 

statement under Section 164 of Cr.P.C. After 

completion of investigation, he filed the charge-sheet 

under Sections 448 and 376 of I.P.C. 

15) In his cross-examination, P.W.-5 has stated that the 

ejahar was lodged after about 6 months of the 

occurrence. In the sketch map there is no mention 

about the neighbor people. He further stated that the 
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informant did not state before him that after the 

occurrence the accused started to harass her by calling 

her over phone. He has further stated that witness 

P.W.-3 did not state before him that 'bichar' was held 

in the village as the accused committed rape on victim, 

that she saw the bike of the accused in the residence 

of the informant/victim. P.W.-4 did not state before 

him that the accused Anuwar called him and informed 

him that his wife used to call him i.e., the accused 

repeatedly.  

16) Thereafter, the accused was examined under 

Sections 313 of Cr.P.C., in which he has taken a plea of 

total denial and that he is innocent. Earlier he worked 

as handyman and during that period, he gave his 

Rs.30,000/- (rupees thirty thousand) only to his 

brother i.e., P.W.-4 to keep it with him. Later, when he 

asked his brother to return his money, he returned 

only Rs.10,000/- (rupees ten thousand) only and later 

his brother along with his father-in-law assaulted him 

and there was quarrel in respect of that matter. After 

that when he reported the matter to his paternal uncle, 

his brother Joynal Abedin and his father-in-law forcibly 

obtained in writing from him to the effect that no 

amount was due from him. Further he had land dispute 

with Joynal Abedin. His brother Joynal Abedin left 

native place Orang Basti and started living in his 

present address which is nearby the residence of his 

father-in-law. They have 4 bighas of paternal property. 
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Each of their brothers has ½ bigha of land in their 

share over the paternal property. When he constructed 

a shop house over his share of land, his brother Joynal 

Abedin picked up quarrel with him and asked him to 

vacate the land or to pay Rs.1,00,000/- (rupees one 

lakh) only. Over that matter, there was quarrel 

between him and Joynal Abedin. For settling the land 

dispute, a meeting was called in the residence of 

Yajuddin of their village. But he was not called to that 

meeting. After that incident, the instant case is lodged 

against him making false allegations.  

17) D.W.-1 has deposed that she knows the accused 

person who is her step son. Ramjan Ali and Sadiqul Ali 

are her own sons. Informant is the wife of Joynal 

Abdedin, who is the biological brother of the accused. 

She has stated that they stay in the same compound in 

5 different houses. She stays alone. The other brothers 

stay in the remaining houses. Informant and her 

husband stay at Khanajan which is one mile away from 

her house. About 3 years back, the informant and her 

husband came to her place and picked quarrel with the 

accused Anuwar regarding the shop that accused was 

running and the same was under construction. Earlier 

it was 'kutcha' shop and it was converted to 'pukka'. 

The informant while leaving the place after quarrel 

with the accused told that she will put the accused in 

jail (tuk jailor bhat khuam). After one week of the 

incident, the informant lodged this false case against 
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the accused alleging commission of rape against her. 

At the time of quarrel, Ramjan Ali, Abdul Basar, Jehirul 

Islam and Nur Banu were present. Earlier the accused 

was a bus conductor. He earned Rs.30,000/- (rupees 

thirty thousand) only which he had deposited with the 

informant and when he asked for the money, the 

father of the informant assaulted him. 

18) In her cross-examination, D.W.-1 has stated that she 

did not state before the police that the informant while 

leaving the place after quarrel with the accused told 

that she will put the accused in jail (tuk jailor bhat 

khuam). She also stated that there is no civil case 

pending between her, her sons and the informant 

regarding the land dispute. 

19) D.W.-2 has stated that the accused is her nephew 

and she knows the informant who is the wife of Joynal 

Abedin. She stays near the house of the accused 

Anuwar. Three and half years back in the month of 

July, the informant and her husband picked up quarrel 

with the accused regarding construction of 'pukka' 

shop which was earlier 'kutcha'. She was also present 

during the time of said incident. Abdul Basar, Kulsum 

and Ramjan Ali were also present there. The informant 

quarreled with the accused and asked him not to 

construct shop house in that land. Accused was a bus 

conductor at that time. He used to stay in the house of 

informant and whatever he earns were deposited with 
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the informant. When the accused asked to return back 

the money, the father of the informant assaulted him. 

Later she came to know that the informant lodged the 

F.I.R. against the accused.  

20) In her cross-examination, D.W.-2 has stated that she 

cannot say the day, when the accused went to ask the 

informant to return back his money. The accused was 

constructing the shop house in the same land which is 

4 bighas in total. Further she has stated that as she 

does not stay in the house of the informant, she 

cannot say whether any incident has taken place at 

night as alleged. 

21) D.W.-3 has stated in his evidence that he knows the 

accused, informant and her husband, who is the 

brother of the accused. About three and half years 

back, the informant and her husband Joynal Abedin 

picked up quarrel with the accused near the house of 

the accused. He was engaged by the accused for the 

construction of 'kutcha' shop to a 'pukka' shop during 

the relevant time. The quarrel took place in his 

presence. The informant asked the accused to leave 

the place otherwise she will put the accused in jail (tuk 

jailor bhat khuam). Later on, after one or two days, he 

came to know that the informant has lodged the F.I.R. 

against the accused alleging rape. 
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22) In his cross-examination, D.W.-3 has stated that the 

house of the informant is 3 KM away from his house. 

He cannot say if any incident took place in the house 

of informant. He did not file any criminal case against 

the informant as she threatened the accused after 

quarrel that she will put the accused in jail. He has also 

stated that he cannot say the date and time when the 

accused called him for construction of 'pukka' shop. He 

has a cordial relationship with the accused and he used 

to visit the shop of the accused. 

23) From the perusal of the available evidence on record, 

it is very clear that there is a delay of lodging the F.I.R. 

and the delay is a substantial one i.e., about 6 months 

from the actual occurrence of the alleged incident of 

rape. As per the F.I.R. itself the rape was committed 

on 14/02/2017 and the F.I.R. was lodged only on 

02/08/2017. No doubt in a case of rape a woman may 

be apprehensive of societal pressure and her 

reputation may be at stake. She has discussed this 

issue with her husband, but a substantial delay of 6 

months cannot be taken lightly. Delay of few days can 

be condoned for taking an informed and calculated 

decision after discussing this with various relatives and 

elders of the family, but a delay of about 6 months 

goes on to show that the whole F.I.R. may be an 

embellished and concocted one. More so P.W.-4 i.e., 

husband of the informant has deposed that it was his 

brother who called him and asked him to refrain his 



15 

 Sessions Case No.92(N.L.)/2018. 
 

Contd… 

 

wife from calling him i.e., accused. It shows that the 

informant was telephonically in contact with the 

accused and that accused in fact called the informant’s 

husband to tell him to stop her from doing that. 

Therefore, it can easily be presumed that the F.I.R. is 

nothing, but an afterthought and filed in an attempt to 

take revenge for their mutual enmity. 

24) In the case of H.R. Khana and G.K. Miter J.J.  

reported in AIR 1973 (S.C.) 501, the Hon’ble 

Supreme Court held that “ First Information report in a 

criminal case is an extremely vital and valuable piece 

of evidence for the purpose of corroborating the oral 

evidence adduced at the trial. The importance of the 

above report can hardly be overestimated from the 

standpoint of the accused. The object of insisting upon 

prompt lodging of the report to the police in respect of 

commission of an offence is to obtain early information 

regarding the circumstances in which the crime was 

committed, the names of the actual culprits and the 

part played by them as well as the names of eye 

witnesses present at the scene of occurrence. Delay in 

lodging the first information report quite often results 

in embellishment which is a creature of afterthought. 

On account of delay the report not only gets bereft of 

the advantage of spontaneity danger creeps in of the 

introduction of coloured version, exaggerated account 

or concocted story as a result of deliberation and 

consultation. It is therefore, essential that the delay in 
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the lodging of the first information report should be 

satisfactorily explained”.  

25) In the case of S. Rajendra Babu and P. 

Venkatarama Reddi   reported in AIR 2003 (S.C.) 

1813, the Hon’ble Supreme Court held that “The delay 

of 12 hours in filling FIR in the instant case irrespective 

of the fact that police station is situated only at a 

distance of 100 meters from the spot of incident is 

another factor sufficient to doubt the genuineness of 

FIR”. 

26) Besides that the evidence adduced by D.W.-1, D.W.-

2 and D.W.-3 go on to show that there was an enmity 

among the accused and the informant. All 3 D.W.s 

consistently and uniformly deposed that just before 

lodging the F.I.R. the informant along with her 

husband visited the accused and rebuked him for 

building the ‘pukka’ shop in place of ‘kutcha’ shop in 

their land. She also threatened that if the construction 

is not stopped then she would send the accused to jail. 

Moreover, there was also a monetary transaction 

between the accused and the informant. Accused 

purportedly deposited some money with the informant 

and when the informant was asked to return back the 

same, she did not do so and verbally refused it.  

27) The Hon’ble Gauhati High court in the case of 

Sachin Das vs State of Assam reported in (2019) 
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2 GLR 145 has held that “what is evident from the 

impugned judgment is that the evidences of the 

defence witnesses were not given due weightage. Is 

well settled principle of appreciation of evidence that 

defence witness is entitled to equal treatment as that 

of prosecution witness. The credibility of the defence 

witness shall be at par with the prosecution witness 

and the scale to assess the credibility or 

trustworthiness of a defence witness or prosecution 

witness should be the same. The defence witness 

cannot be disbelieved or discarded merely because, he 

supported the case of the accused. If the defence 

witnesses are found to be credible and trustworthy, 

such evidence cannot be ignored or discarded merely 

for the fact that he/they supported the case of the 

accused.” 

28) Therefore, considering the matter in entirety, this 

Court is of the view that the prosecution has failed to 

adduce sufficient evidence to substantiate the case 

beyond reasonable doubts. Hence, I acquit the 

accused namely, Md Anuwar Hussain from the charges 

under Sections 448 and 376 of I.PC. 

29) The accused person is set at liberty forthwith and his 

bail bond shall remain in force for another 6(six) 

months from today. 
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30) The seized articles, if any, be disposed of in due 

course of time.   

31) Send a copy of this judgment to the learned District 

Magistrate, Lakhimpur, North Lakhimpur under Section 

365 of Cr.P.C. 

Given under my hand and seal of this Court on this the 

25th day of February, 2022.  

       

       (Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
( Syed Burhanur Rahman )  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
Sri Montu Kherkatary, Stenographer. 
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APPENDIX 
 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 

PW1 Musstt Sufia Khatoon Victim/informant 

PW2 Musstt Mojida Khatoon Other witness 

PW3 Musstt Sofia Khatun Other witness 

PW4 Md Joynal Abedin Other witness 

PW5 Sri Nikhil Rajkhowa Police witness 

 
 

B. Defence Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 

DW1 
Musstt Kulsum @ Kulsum 
Bibi 

Other witness 

DW2 Musstt Nur Banu Other witness 

DW3 Md Abdul Basak Other witness 

 
 

C. Court Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 
 

Sr No. Exhibit Number Description 

1 Exhibit 1 Ejahar 

2 Exhibit 2 164 Statement 

3 Exhibit 3 Sketch map 

4 Exhibit 4 Charge-sheet 

 
B. Defence: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
C. Court Exhibits: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 

(Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 


