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IN THE COURT OF THE ADDITIONAL SESSIONS 

JUDGE (F.T.C.), LAKHIMPUR, NORTH LAKHIMPUR. 
 

Present:  Syed Burhanur Rahman, A.J.S.,  
           Addl. Sessions Judge (F.T.C.), 

   Lakhimpur, North Lakhimpur. 
 

(Date of Judgment: 07/02/2022) 
 

CRIMINAL REVISION No.7(2)/2019. 
 

(Misc. Case No.159/2017, Under Section 125 Cr.P.C.) 
 

Petitioner Md Mojibur Ali 

REPRESENTED BY Mr M. Ahmed 

Respondent Musstt Joibun Nehar 

REPRESENTED BY Mr P. Saikia  
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Date of Offence N/A 

Date of F.I.R. N/A 

Date of Charge sheet N/A 

Date of Framing of Charges N/A 

Date of commencement of 
Evidence 

N/A 

Date on which Judgment is 
reserved 

20/12/2021 

Date of Judgment 07/02/2022 

Date of the Sentencing Order, 
if any 

N/A 
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with 
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during Trial 

for purpose 

of Sec.428 
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A1 

Md 

Mojibur 

Ali 

N/A N/A 
125 

Cr.P.C. 
N/A N/A N/A 
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J U D G M E N T 

1) The correctness, legality or propriety of the 

impugned Judgment delivered on 13/12/2018 passed 

by the learned Sub-Divisional Judicial Magistrate (S), 

Lakhimpur, North Lakhimpur in connection with the 

Misc. Case No.159/2017 is challenged by the revision 

petitioner namely, Md Mojibur Ali in the instant 

proceeding. As per the impugned judgment, the 

respondent/first party was granted an amount of 

Rs.2,000/- (Rupees Two Thousand) only per month 

and also Rs.1,000/- (Rupees One Thousand) only per 

month for the minor child Md Ashik Alom totaling an 

amount of Rs.3,000/- (Rupees Three Thousand) only 

per month as maintenance to be paid by the present 

revision petitioner/second party. 

2) The factual matrix of the instant case as projected by 

the respondent/first party is that the marriage 

between the parties was solemnized in the year 2013 

in the month of September in accordance with the 

Islamic rites and rituals. Out of their wedlock they 

had one minor child namely, Md Ashik Alom. After 

marriage the revision petitioner/second party started 

demanding dowry from the respondent/first party. 

Her father initially gave Rs.18,000/- (Rupees 

Eighteen Thousand) only and a pair of bullock to the 

revision petitioner/second party as dowry. 

Thereafter, again he kept on demanding dowry and 
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started torturing her physically and mentally. On 

25/09/2015, revision petitioner/second party ousted 

her from his house along with her minor son. 

Thereafter, she was staying in her parental house. 

She also stated that the revision petitioner/second 

party is a mason and earns Rs.20,000/- (Rupees 

Twenty Thousand) only per month. Besides that he 

has cultivable land in his name and accordingly, she 

prayed for Rs.5,000/- (Rupees Five Thousand) only 

for herself and Rs.2,000/- (Rupees Two Thousand) 

only for her son totaling an amount of Rs.7,000/- 

(Rupees Seven Thousand) only per month.  

3) The revision petitioner/second party in the said Misc. 

Case appeared before the learned Court below and 

also filed his written statement, wherein he had 

admitted that the respondent/first party is his wife 

and out of their wedlock a minor child Md Ashik Alom 

was born. However, he denied the allegations leveled 

against him regarding the incident of assault and her 

eviction from her matrimonial house. He further 

stated that in the year 2006, he first got married with 

Musstt Asmina Begum and they have two minor 

children out of that wedlock. Thereafter, due to some 

personal dispute, Asmina Begum left his house after 

4 years of marriage. In order to look after his minor 

daughter born out of his first marriage, he remarried 

with the respondent/first party. But, the 

respondent/first party and her family member 
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deliberately did not disclose the fact that 

respondent/first party is already divorced and also 

had a two year old daughter. Nevertheless, he 

accepted her as his wife and stayed with her at his 

residence located at Bongalmara. Thereafter, in the 

year 2014, after 4 months of her marriage, his first 

wife Asmina Begum returned back to him. As Asmina 

Begum was not given ‘talak’ by him and they had 

children, he thought it appropriate to allow Musstt 

Asmina Begum to stay with him. But, the 

respondent/first party got angry for the same and left 

his house and subsequently, stayed in her parental 

house thereafter. He further contended that it was 

actually respondent/first party who deserted him 

without any reason and hence she is not entitled to 

get any maintenance from him. Thereafter, on 

contest and after appreciating the evidence on 

record, the learned Court below vide Judgment and 

Order dated 13/12/2018 has awarded an amount of 

Rs.2,000/- (Rupees Two Thousand) only per month 

for respondent/first party and also Rs.1,000/- 

(Rupees One Thousand) only per month for the 

minor child Md Ashik Alom totaling an amount of 

Rs.3,000/- (Rupees Three Thousand) only per month 

as maintenance to be paid by the present revision 

petitioner/second party.  

4) In the instant criminal revision petition the above 

mentioned impugned Judgment and Order is 
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challenged on the various grounds which inter alia 

are that the learned lower Court failed to appreciate 

the evidence on record. It is also contended that the 

learned Court below has failed to assess the income 

of the revision petitioner/second party and came to 

wrong finding. Besides that it is stated that the 

learned Court below has also failed to appreciate the 

provision of Section 125 of Cr.P.C. in correct 

perspective. Moreover, it is stated that the quantum 

of maintenance is also beyond the capacity of the 

present revision petitioner/second party and 

accordingly, it is prayed that the said Judgment and 

Order may be interfered with and set aside the same. 

Point of determination. 

5) Whether the learned trial Court has rightly 

appreciated the evidence and materials on record 

while granting the maintenance allowance under 

Section 125 of Cr.P.C. in favour of respondent/first 

party namely, Musstt Joibun Nehar and her minor 

child or is there any error in law in passing the 

impugned Order of granting the said maintenance in 

favour of the respondent/first party, Musstt Joibun 

Nehar? 

Discussion, decision and reasons thereof. 

6) I have heard both the parties duly represented by 

the learned engaged counsels. I have also scrutinized 
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the revision petition and the entire materials available 

thereon, to arrive at a just decision. 

7) It is not disputed that the present revision 

petitioner/second party got married with the 

respondent/first party in the year 2013. Further it is 

not disputed by the parties that the minor child Ashik 

Alom is actually born out of the wedlock of the both 

parties. The learned Court below after appreciating 

the evidence on record has arrived to a categorical 

finding that the evidence of present revision 

petitioner/second party as D.W.-1 is not trust worthy 

and it is inconsistent with his written statement on 

various account. Further it was found from the 

evidence of P.W.s that the revision petitioner/second 

party used to assault her and forcefully ousted her 

from her matrimonial house along with her son, after 

his first wife Asmina Begum returned back sometime 

in the year 2014. The factum of returning of his first 

wife Musstt Asmina Begum is also not disputed by 

the present revision petitioner/second party as he 

has taken a categorical stand in his written statement 

that she returned back to her matrimonial house in 

the year 2014.  

8) Therefore, the evidence on record clearly indicates 

that when the first wife namely, Asmina Begum left 

the revision petitioner/second party, then he entered 

into the matrimonial alliance with the 

respondent/first party and after staying happily for 
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few months and also after the birth of their minor 

child, the problems arose when his first wife Asmina 

Begum returned back to her husband i.e., revision 

petitioner/second party. Naturally any women would 

be aggrieved by the fact if her husband started living 

together and cohabiting with any other women when 

their own marriage is in subsistence. On account of 

such behavior she may get offended to the extent of 

even leaving her matrimonial house and staying with 

her parents. 

9) Now as far as the question regarding the sufficient 

means of the husband i.e., revision petitioner/second 

party is concerned, the learned Court below has gone 

through available evidence on record. It was stated 

by the respondent/first party that her husband is a 

mason and earns Rs.20,000/- (Rupees Twenty 

Thousand) only per month and also has landed 

property. She reiterated her stand in her evidence 

too. But, she could not produce any document 

regarding the actual earning of her husband.  

10) On the other hand, there is an admission to the 

extent made by the present revision 

petitioner/second party that he has been working as 

mason for 7/8 years and the mason earns Rs.400/- 

(Rupees Four Hundred) only to Rs.450/- (Rupees 

Four Hundred Fifty) only per day. His first wife as 

D.W.-2 has also stated about his income being 

Rs.6,000/- (Rupees Six Thousand) only to Rs.8,000/- 
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(Rupees Eight Thousand) only per month. She also 

stated in her cross-examination that her husband is 

maintaining her children along with her in a proper 

manner and accordingly, the learned Court below has 

decided in favour of the respondent/first party that 

the present revision petitioner/second party is having 

sufficient means to maintain the respondent/first 

party and their minor son and accordingly, awarded 

an amount of Rs.2,000/- (Rupees Two Thousand) 

only per month for the respondent/first party and 

also Rs.1,000/- (Rupees One Thousand) only per 

month for the minor child Md Ashik Alom totaling an 

amount of Rs.3,000/- (Rupees Three Thousand) only 

per month as maintenance to be paid by the present 

revision petitioner/second party. 

11) In Jabsir Kaur Sehgal Vs. District Judge 

Dehradun & Ors. reported in (1997) 7 SCC 7, 

Apex Court has held that “Court has to consider the 

status of the parties, their respective needs, capacity 

of the husband to pay having regard to his reasonable 

expenses for his own maintenance and those he is 

obliged under the law and statutory but involuntary 

payments or deductions. Amount of maintenance fixed 

for the wife should be such as she can live in 

reasonable comfort considering her status and the 

mode of life- she was used to when she lived with her 

husband and also that she does not feel handicapped 
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in the prosecution of her case. At the same time, the 

amount so fixed cannot be excessive orextortionate”. 

12) The Hon’ble Supreme Court in Shamima Farooqui 

Vs. Shahid Khan 2015(5) SCC 705 held that “The 

High Court, without indicating  any reason, has 

reduced the monthly maintenance allowance to Rs. 

2,000/-. In today's world, it is extremely difficult to 

conceive that a woman of her status would be in a 

position to manage within Rs. 2,000/- per month. It 

can never be forgotten that the inherent and 

fundamental principle behind Section 125 Code of 

Criminal Procedure is for amelioration of the financial 

state of affairs as well as mental agony and anguish 

that woman suffers when she is compelled to leave 

her matrimonial home. The statute commands there 

has to be some acceptable arrangements so that she 

can sustain herself. The principle of sustenance gets 

more heightened when the children are with her. Be it 

clarified that sustenance does not mean and can 

never allow to mean a mere survival. A woman, who 

is constrained to leave the marital home, should not 

be allowed to feel that she has fallen from grace and 

move hither and thither arranging for sustenance. As 

per law, she is entitled to lead a life in the similar 

manner as she would have lived in the house of her 

husband. And that is where the status and strata of 

the husband comes into play and that is where the 

legal obligation of the husband becomes a prominent 
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one. As long as the wife is held entitled to grant of 

maintenance within the parameters of Section 125 

Code of Criminal Procedure, it has to be adequate so 

that she can live with dignity as she would have lived 

in her matrimonial home. She cannot be compelled to 

become a destitute or a beggar. There can be no 

shadow of doubt that an order Under Section 125 

Code of Criminal Procedure can be passed if a person 

despite having sufficient means neglects or refuses to 

maintain the wife. Sometimes, a plea is advanced by 

the husband that he does not have the means to pay, 

for he does not have a job or his business is not doing 

well. These are only bald excuses and, in fact, they 

have no acceptability in law. If the husband is healthy, 

able bodied and is in a position to support himself, he 

is under the legal obligation to support his wife, for 

wife's right to receive maintenance Under Section 125 

Code of Criminal Procedure, unless disqualified, is an 

absolute right.” 

13) Therefore the aim of inserting the provision of 

maintenance under section 125 Cr.P.C. is to compel a 

man to perform his moral obligation which he owes to 

the society in respect of his wife and children who are 

unable to maintain themselves so that they are not 

left destitute on the scrap heap of the society and 

thereby driven to a life of vagrancy, immorality and 

crime for their subsistence. This being the position in 

law, it is the obligation cast upon the husband to 



12 

Criminal Revision No.7(2)/2019. 

Contd… 

maintain his wife and children. He cannot be 

permitted to plead that he is unable to maintain the 

wife due to financial constraints as long as he is 

capable of earning. In the case in hand respondent/ 

first party is the wife of revision petitioner/ second 

party and she is a distressed woman, mother of a 

minor son and is unable to maintain herself and 

revision petitioner/second party being her husband 

refused to provide maintenance to her without any 

just and reasonable ground. 

14) It is pertinent to mention here that the object of 

Section 397 Cr.P.C. is to set a patent defect or error of 

jurisdiction or Law. There has to be a well- founded 

error. The revisional jurisdiction can be invoked where 

the decision under challenge are grossly erroneous 

and there is no compliance with the provisions of Law, 

material evidence is ignored or judicial discretion is 

exercised arbitrarily or perversely. Further, the 

revisional jurisdiction of the Court is very limited one 

and cannot be exercised in a routine manner. 

15) Moreover, any Revision against the Order awarding 

maintenance by the Magistrate under Section 125 

Cr.P.C., the revisional Court has no power to reassess 

the evidence and substitute its own finding. The 

question whether a person is unable to sustain herself 

or whether the husband having sufficient means 

neglects or refuses to maintain the wife, are 
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preeminently the question of fact and cannot be 

reopened at the revisional stage and the revisional 

Court cannot substitute its own views. 

16) Considering all the above aspects, I hold the 

impugned Judgment & Order dated 13/12/2018 

passed by the learned lower Court for granting of 

maintenance allowance in favour of the 

Respondent/first party and her minor child by the 

Court below, is correct and there is no error of Law. I 

find nothing to be interfered with the Judgment & 

Order passed by the learned Trial Court. 

17) Accordingly, the Judgment & Order dated 

13/12/2018 passed by the learned Sub-Divisonal 

Judicial Magistrate (S), Lakhimpur, North Lakhimpur, 

in Misc. Case No.159/2017, under Section 125 Cr.P.C. 

is, hereby, upheld. 

18) In the light of the above order, the Revision Petition 

is void of any merit, and is accordingly dismissed. 

However, no cost to the parties. 

19) Send back the learned trial Court record with a copy 

of the Court Judgment to the learned Trial Court. 

Given under my Hand and Seal of this Court on this 

the 7th day of February, 2022. 

 

( Syed Burhanur Rahman )    
                                               Addl. Sessions Judge (F.T.C.), 

     Lakhimpur, North Lakhimpur.  
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Certified that the Judgment is typed 
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
( Syed Burhanur Rahman )    
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 
 
Transcribed & Typed by me: 
 
 
Sri Montu Kherkatary, Stenographer. 
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A. Prosecution: 

 

RANK NAME 
NATURE OF 
EVIDENCE 

N/A N/A N/A 

 
 

B. Defence Witnesses, if any: 
 

RANK NAME 
NATURE OF 
EVIDENCE 

N/A N/A N/A 

 
 
C. Court Witnesses, if any: 
 

RANK NAME 
NATURE OF 
EVIDENCE 

N/A N/A N/A 

 
 
 
LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 
 

A. Prosecution: 
 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 
B. Defence: 
 

Sr No. Exhibit Number Description 

N/A N/A N/A 
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C. Court Exhibits: 
 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 
 
 

 (Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

 
 

  

 


