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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.39(4)/2016. 
 

Appellant  : Sri Prabhat Das. 
Respondent : State of Assam. 
 

Advocate for Appellant  : Mr A. Bora. 
Advocate for Respondent : Mr M.P. Hazarika. 
 

Date of Hearing  : 03/01/2022 and 27/01/2022. 
Date of Judgment : 08/02/2022.    

     

JUDGMENT 

1) The criminal appeal has been preferred by the 

appellant namely, Sri Prabhat Das against the 

impugned Judgment and Order of conviction dated 

06/09/2016 in G.R. Case No.879/2014, convicting 

and sentencing the accused/appellant to undergo 

simple imprisonment for 3 (three) months and also 

to pay a fine of Rs.1,000/- (rupees one thousand) 

only, in default, to undergo simple imprisonment for 

another 1 (one) month under Section 325 of I.P.C. 

2) The prosecution case in brief is that on 29/04/2014, 

at about 8 PM, the accused namely, Sri Prabhat Das 

trespassed into the house of the informant Sri Biren 
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Das with an iron rod in his hand and assaulted him 

on various part of the body, thereby causing 

grievous injury. The informant’s teeth were broken 

and he became senseless and was taken to North 

Lakhimpur Civil Hospital for medical treatment.  

3) Thereafter, an F.I.R. bearing Boginadi P.S. Case 

No.67/2014, dated 15/05/2014 was lodged under 

Sections 448 and 326 of I.P.C. On the basis of the 

F.I.R., the investigation was conducted and finally 

the charge-sheet was submitted under Sections 448 

and 325 of I.P.C. bearing C.S. No.46/2014, dated 

04/06/2014. 

4) The learned Court below on the basis of the 

available materials, framed the charges under 

Sections 448 and 325 of I.P.C. against the 

accused/appellant. Accused/appellant pleaded not 

guilty and claimed to be tried.  

5) During trial the prosecution has examined 7 

numbers of prosecution witnesses including I.O.s 

and M.O.s. The accused/appellant was also 

examined under Section 313 of Cr.P.C. and he 

denied all the incriminating questions put against 

him. However, he declined to adduce any evidence 

in defence. 

6) The learned trial Court upon perusal of the case 

record and after appreciating the evidence and 
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hearing the argument advanced from both the sides, 

passed the impugned Judgment and Order, 

convicting and sentencing the accused/appellant as 

above stated. 

7) On being aggrieved with the Judgment and Order 

passed by the learned trial Court the present appeal 

has been preferred by the accused/appellant mainly 

on the ground that the impugned Judgment is erred 

in law and facts, there were inconsistencies and 

discrepancies of the evidence adduced by 

prosecution witnesses, prosecution did not examine 

the Dental Surgeon Dr J.N. Kardong to prove the 

fact as to the fracture of mandible of the victim, and 

prosecution did not examine the father of the 

accused who was also present at the time of 

occurrence and therefore, it is prayed that the 

accused/appellant should be given the benefit of 

doubt and the impugned Judgment may be set 

aside. 

8) Per contra, the learned counsel on behalf of the 

State has argued that there was sufficient 

incriminating evidence available against the 

accused/appellant including the eye witness and also 

the injured witness who clearly implicated the 

accused/appellant. 

Point of determination. 

9) Now the question to be decided in this appeal is that 

whether the learned trial Court was justified in 
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convicting the accused/appellant under Section 325 

of I.P.C. on the basis of the evidence available on 

record. 

Decision, discussion and reason thereof. 

10) On the basis of the forgoing argument 

advanced by the learned counsel of both sides, now 

let me scrutinize the evidence available on record on 

the basis of which the learned Court below has 

recorded the conviction. 

11) P.W.-1 Sri deposed that the occurrence took 

place at about 8 PM about a year back. At that point 

of time he was in his house. There was a ‘hilikhapuli’ 

in the house of Sri Biren Das. The brother of the 

accused namely, Sri Dip Das, uprooted the 

‘hilikhapuli’ and took away the same. On that matter, 

a quarrel broke between Sri Biren Das and Sri 

Prabhat Das. The quarrel led to a scuffle in which Sri 

Biren Das fell down. Sri Biren Das sustained injury 

on his waist. His cross examination was declined. 

12) P.W.-2 deposed that at the time of occurrence, 

she was at home. She stated that Sri Dipu Das, the 

brother of the accused, uprooted a seedling from the 

garden of Sri Biren Das and took the same away. A 

fighting took place between Sri Biren Das and the 

accused on this matter. Sri Biren Das fell down and 
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sustained injuries on his body. Her cross 

examination was declined. 

13) P.W.-3 deposed that the brother of the accused 

had taken away seedling from his garden and 

planted the same in his own garden. He reported the 

matter to the father of the accused. Then altercation 

took place between him and the father of the 

accused. While he was talking with the father of the 

accused, the accused came and rebuked him. 

Thereafter, the wife of the accused brought an iron 

lever of the vehicle of the accused and gave the 

same to the accused. The accused assaulted him 

with the said iron lever on his right cheek and also 

on the shoulder of his left hand. His one tooth came 

out and he became senseless and fell down. He was 

taken to the Chaboti Hospital by 108 vehicle. He 

regained his senses at Chaboti Hospital after three 

days. He remained in the hospital for about 18 days. 

He lodged this case after coming out from the 

hospital.  

14) In his cross-examination, P.W.-3 stated that 

distance between his residence and police station is 

about 3 Kms. denied that at that time he had a 

scuffle with the accused and he fell down on a stone 

and sustained injury. He denied that he had not 

stated before the police that the wife of the accused 

brought the lever and the accused assaulted him 
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with the same. He denied that he had not stated 

before the police that he was assaulted by the 

accused with the lever. 

15) P.W.-4 Sri deposed that on the day of 

occurrence, he heard hue and cry from the house of 

Sri Biren Das. Accordingly, he went there and found 

Sri Biren Das lying on his courtyard. From the people 

present there, he came to know about the 

altercation which had taken place between the 

accused and Sri Biren Das. He saw injury on the 

head and above the ear of Sri Biren Das and blood 

was oozing from the injury. Thereafter, Sri Biren Das 

was sent to the hospital.  

16) In his cross-examination, P.W.-4 stated that he 

did not see the scuffle taking place between the 

parties. He also cannot say how the injured 

sustained injury. He had not stated before the police 

that he saw injury on the side of the ear of Sri Biren 

Das. He denied that he has deposed falsely that he 

saw injury on the side of the ear of Biren Das as Sri 

Biren Das is his neighbour. He denied that he had 

deposed falsely that he saw blood oozing out from 

the injury of Sri Biren Das. 

17) P.W.-5 deposed that on the day of occurrence 

at about 9:30 PM at night she was giving meal to 

her children. At that time, Sri Biren Das was in the 
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house. One of the brothers of the accused had taken 

away a seedling from their garden. Her husband i.e., 

P.W.-3 told the accused about the latter’s brother 

taking away the seedling. The accused came to their 

house and assaulted her husband P.W.-3 on his left 

ear and on his cheek with an iron rod for which 

P.W.-3 became senseless and two of his teeth came 

out. Thereafter, P.W.-3 was shifted to Chaboti 

Hospital.  

18) In her cross-examination, P.W.-5 stated that at 

the time of occurrence she was preparing dinner. 

Later, she came to know that the accused had 

assaulted her husband. She did not see the accused 

assaulting him. She saw him when he was lying on 

the ground. At first, there was verbal duel between 

her husband and the father of Prabhat. She denied 

that husband sustained injury when there was 

‘thelatheli’ between Sri Biren Das and the father of 

the accused. She denied that she had not state 

before the police that the left side teeth of her 

husband had come out. 

19) P.W.-6 is  the I.O. of the instant case who 

deposed about the steps taken by him during the 

investigation into this case and stated that after 

completion of investigation he submitted charge-

sheet against the accused under Sections 448 and 

326 of I.P.C.  
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20) In his cross-examination, P.W.-6 stated that 

the informant did not state before him that the 

accused assaulted him with the lever of a vehicle, 

but he stated before him that the accused assaulted 

him with an iron rod. He stated that the P.W.-4 did 

not state before him that he saw injury on the side 

of the ear of Sri Biren Das. He further stated that the 

witness P.W.-5 had not stated before him that the 

left side teeth of Sri Biren Das had come out. 

21) P.W.-7 is the M.O. of the instant case who 

deposed that on 29/04/2014, he examined Sri Biren 

Das (who was brought by 102 ambulance) at about 

10 PM. The history of the patient was assaulted by 

rod at around 7 PM on the same day. On 

examination, he found swelling and tenderness over 

angle of mandible. The injury was caused by blunt 

object and the injury was fresh. As to the type of 

injury, he kept the comment reserved and referred 

the patient to the Dental Surgeon. Dr J.N. Kardong, 

the Dental Surgeon, wrote on the injury certificate 

(Ext.3) “mandibular fracture – grievous”.  

22) In his cross-examination, P.W.-7 stated that 

the patient was not escorted by any police personal 

and there was no police requisition. He stated that 

the injury in question may also be caused by falling 

on hard substance. 
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23) The accused/appellant was examined under 

Section 313 of Cr.P.C., wherein has taken a stand 

that Smt Botahi Das, the wife of Sri Biren Das had 

purchased one kilogram of rice from his younger 

brother Sri Dipu Das for Rs.10/-. But she did not 

give the said money on that day. As she was not 

giving said Rs.10/- to his younger brother, so he 

brought one neem tree seedling from the house of 

Sri Biren Das and planted the same in their house. 

On that matter, Sri Biren Das started shouting at 

them by using bad language by standing beside the 

boundary bamboo fencing (jeura). He was in 

intoxicated state. His father came out and then he 

started quarreling with his father. He came and 

asked him to stop shouting and leave. Thereafter, he 

told Sri Biren Das’ wife to take him inside. The house 

of Sri Biren Das is adjacent to their house. She took 

him inside their house and then Sri Biren Das 

assaulted his wife and broke the door. Thereafter, 

he came out and again started altercating with his 

father. Thereafter, he intervened and again asked 

him to go and then there was a scuffle between 

them and then Sri Biren Das fell down and sustained 

minor injury on his face by falling on a boulder. He 

has not committed any offence. He is totally 

innocent.  

24) Upon perusal of the evidence available on 

record, it is revealed that there is no doubt that 
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certain altercation took place between the victim and 

the accused/appellant. The only thing that this Court 

has to appreciate that whether the stand taken by 

the accused/appellant in 313 statement is the gospel 

of truth or the prosecution stand is the correct one? 

If the stand taken by the accused/appellant is to be 

believed, then some defence witness should have 

appeared before the Court to buttress his version. In 

fact the wife of victim or informant i.e., P.W.-5 has 

not supported the version which was narrated by the 

accused/appellant in his 313 statement. 

25) In the present case the victim/injured has 

adduced evidence as P.W.-3 and he has 

categorically implicated the accused/appellant. His 

evidence also got support from P.W.-1, P.W.-2, 

P.W.-4 and P.W.-5 as far as the question of quarrel 

and his injuries are concerned. 

26) The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has held 

in catena of judgments that such witness should be 

given due weightage in considering the evidence 

and generally such witness is considered reliable.  

In Abdul Sayeed v. State of M.P. (2010) 10 

SCC 259 has held that “The question of the weight 

to be attached to the evidence of a witness that was 

himself injured in the course of the occurrence has 
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been extensively discussed by this Court. Where a 

witness to the occurrence has himself been injured 

in the incident, the testimony of such a witness is 

generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to 

spare his actual assailant(s) in order to falsely 

implicate someone. "Convincing evidence is required 

to discredit an injured witness". 27.While deciding 

this issue, a similar view was taken in, Jarnail 

Singh v. State of Punjab (2009) 9 SCC 719, 

where this Court reiterated the special evidentiary 

status accorded to the testimony of an injured 

accused and relying on its earlier judgments held as 

under: 

Darshan Singh (PW 4) was an injured witness. He 

had been examined by the doctor. His testimony 

could not be brushed aside lightly. He had given full 

details of the incident as he was present at the time 

when the assailants reached the tubewell. In 

Shivalingappa Kallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 

has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies, for the 

reason that his presence on the scene stands 
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established in case it is proved that he suffered the 

injury during the said incident. 

In State of U.P. v. Kishan Chand (2004) 7 SCC 

629, a similar view has been reiterated observing 

that the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of 

occurrence, lends support to his testimony that he 

was present during the occurrence. In case the 

injured witness is subjected to lengthy cross-

examination and nothing can be elicited to discard 

his testimony, it should be relied upon (vide Krishan 

v. State of Haryana (2006) 12 SCC 459). Thus, we 

are of the considered opinion that evidence of 

Darshan Singh (PW 4) has rightly been relied upon 

by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the 

witness is an in-built guarantee of his presence at 

the scene of the crime and because the witness will 

not want to let his actual assailant go unpunished 

merely to falsely implicate a third party for the 

commission of the offence. Thus, the deposition of 

the injured witness should be relied upon unless 

there are strong grounds for rejection of his 
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evidence on the basis of major contradictions and 

discrepancies therein.” 

27) P.W.-7 i.e., the M.O. also gave credence to the 

story projected by the prosecution. P.W.-7 has 

stated that he found swelling and tenderness over 

angle and mandible. The injury was caused by blunt 

object and the injury was fresh when he examined 

the same. He also stated that he kept his comment 

reserved and referred the patient to Dental Surgeon, 

Dr J.N. Kardong, whose report has stated the 

injury‘mandibular fracture- grievance’. In his cross-

examination, he has stated that he released the 

patient on the same day and the patient was not 

escorted by any police personnel and also there was 

no police requisition. He has further stated that the 

injury in question may also be caused by falling on 

hard substance. If we appreciate the medical 

evidence available on record, we can clearly observe 

that when P.W.-7 examined the victim on 

29/04/2014 i.e., on the same day of the date of 

occurrence. He referred him to the dental surgeon 

who in turn has clearly given view regarding the 

grievous injury of mandibular fracture. Therefore, 

medical evidence also goes on to show that there 

was a grievous injury suffered by the victim/injured 

on that day. No doubt in the cross-examination, 

P.W.-7 has opined that the injury in question may 

also be caused by falling on hard substance. But, on 
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the basis of eye witness and the injured witness, this 

Court may safely take a view that the injury is 

actually caused by the accused/appellant with the 

iron lever/rod. 

28) Further, it appeared that the incident 

occurrence on 29/04/2014, but the F.I.R. was 

lodged after a considerable delay i.e., only 

16/05/2014. However, in the said F.I.R., the 

explanation is also given that as the victim was 

under treatment there was some delay in filing the 

F.I.R. From the available material on record, I have 

found a discharge certificate issued by North 

Lakhimpur Civil Hospital, wherein the date of 

admission is indicated as 29/04/2014 and the date of 

discharge is mentioned as 16/05/2014 and also 

there was an advice for the bed rest of the said 

victim/injured. Therefore, considering the matter in 

entirety, this Court is of the view that the delay in 

lodging the F.I.R. is properly explained as the victim 

was undergoing medical treatment in the North 

Lakhimpur Civil Hospital and also after his discharge 

he was advised bed rest. 

29) Accordingly, I have no hesitation in mind to 

hold that the prosecution has been able to establish 

the charge under Section 325 of I.P.C. against the 

accused/appellant beyond reasonable doubt. Hence, 

I find no illegality in the impugned Judgment and 
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Order passed by the learned Court below and the 

impugned Judgment and Order of conviction so 

passed by the learned Court below is hereby upheld.  

30) Coming to the sentence, it is seen that learned 

lower Court has directed the accused/appellant to 

undergo simple imprisonment for 3 (three) months 

and also to pay a fine of Rs.1,000/- (rupees one 

thousand) only, in default, to undergo simple 

imprisonment for another 1 (one) month under 

Section 325 of I.P.C. In this matter considering 

every aspect I am of the view that the learned Court 

below has rightly considered the sentence inflicted 

upon the accused/appellant as the punishment 

implied under Section 325 of I.P.C. is for a term 

which may extend to 7 (seven) years and also be 

liable to fine. The punishment in the instant case is 

on the lower side and therefore, this Court views 

that punishment is lenient and imposed upon 

considering various aspects of the instant case. No 

further leniency can be considered by this Court and 

accordingly the punishment is also affirmed and 

upheld. 

31) Accordingly, the appeal is dismissed. 

32) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court.
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Given under my hand and seal of this Court on 

this the 8th day of February, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 

 

 


