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JUDGMENT 

1) This criminal appeal has been preferred by the 

accused/appellants namely, Sri Sumnath Upadhayay, 

Sri Bhajen Newar @ Bhuj Bahadur Newar, Sri Bishnu 

Newar, Sri Santosh Newar, Sri Kale Pradhan, Sri 

Purushutam Sharma, Sri Tez Bahadur Chetry @ 

Boshar, Sri Mone Chetry, Sri Deva Chetry and Sri 

Raju Newar under Section 374 of Cr.P.C. against the 

impugned Judgment and Order of conviction dated 

14/11/2019 passed by the learned Judicial 

Magistrate 1st Class, Lakhimpur, North Lakhimpur in 

connection with the G.R. Case No.117/2014, 

convicting and sentencing the accused/appellants to 

pay a fine of Rs.500/- (rupees five hundred) only 

each for the offence under Section 143/149 of I.P.C. 

and in default to undergo simple imprisonment for 2 

(two) days and also to pay a fine of Rs.500/- (rupees 

five hundred) only each for the offence under 

Section 448/149 of I.P.C. and in default to undergo 

simple imprisonment for 2 (two) days. 

2) Being highly aggrieved and dissatisfied with the 

aforementioned Judgment and Order passed by the 

learned Court below, the accused/appellants 

preferred this appeal and have prayed to set aside 

the impugned Judgment and Order and to acquit 

them. 
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3) I have heard the learned counsel, Mr D. Pokhrel on 

behalf of the accused/appellants and also heard the 

learned A.P.P., Mr M.P. Hazarika on behalf of the 

State. 

4) Before entering into the merit of appeal, let me go 

through the facts of the prosecution case. The 

prosecution has alleged that on 20/01/2014, at 

about 6 PM, the accused persons entered into the 

house of the informant and assaulted her husband 

and two daughters with bamboo stick. The accused 

persons destroyed the house of the informant and 

caused huge loss and threatened to kill her and 

accordingly a case was registered as Boginadi P.S. 

Case No.14/2014, under Sections 147, 148, 448, 

325, 354, 427, 506 of I.P.C. Thereafter, the police 

investigated the case and after the completion of the 

investigation, the charge-sheet was filed bearing 

C.S. No.19/2014, dated 31/03/2014, under Sections 

147, 148, 448, 323, 354, 506 of I.P.C. 

5) After the perusal of the material on record, charges 

were formulated under Sections 143, 149, 448, 323, 

506, 354, 427 of I.P.C. The prosecution had adduced 

8 numbers of prosecution witnesses. The accused 

persons were examined under Section 313 of Cr.P.C. 

They all denied the allegations made against them 

and pleaded innocence. However, no defence 
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witness was present before the Court to adduce 

evidence on behalf of the accused persons. 

6) The appellants has filed this appeal on various 

grounds including that the learned lower Court has 

overlooked the inherent improbabilities of the 

prosecution case as revealed by the witnesses, no 

offence under Sections 143/149 and 448/149 of 

I.P.C. has been made out from the evidence of the 

prosecution case, the offence report is vague one 

and proper charge has not been framed, there were 

material omission and serious contradictions and 

major discrepancies of the evidence of prosecution 

witnesses have totally ignored by the learned lower 

Court, and also that the appellants cannot be held 

responsible in absence of mens rea which is ignored 

by the learned Court below, and also no proper 

opportunity had been given under Section 313 of 

Cr.P.C.  to explain the charges to the appellants and 

accordingly it is prayed that the Judgment of the 

learned Court below may be set aside. 

7) It is to be mentioned herein that although the 

original charges were framed under Sections 143, 

149, 448, 323, 506, 354, 427 of I.P.C., but the 

learned Court below has hold that the prosecution 

has failed to prove the guilt of the accused persons 

beyond reasonable doubt under Sections 323, 506, 

354, 427, 149 of I.P.C. and they were acquitted 
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against the said charges. However, they were found 

guilty under Sections 143/149 and 448/149 of I.P.C. 

Therefore, this appeal will be confined only to the 

extent that whether the accused persons were 

rightly convicted under Sections 143/149 and 

448/149 of I.P.C. 

Point of determination. 

8) Now the question to be decided in this appeal is that 

whether the learned Court below was justified in 

convicting the accused/appellants under Section 

143/149 of I.P.C. and under Section 448/149 of 

I.P.C. on the basis of legal evidence available on 

record.  

Decision, discussion and reason thereof. 

9) Now let me consider and appreciate the entire 

evidence available on record. P.W.-1, she is the 

informant of the instant case. She has stated that 

the incident took place in the month of January in 

the year 2014, at about 6:30 PM. The accused 

persons entered into her house with ‘lathi’ and were 

trying to burn her house and then they assaulted her 

with her daughters.  

10) In her cross-examination, P.W.-1 has stated 

that she has not written the ejahar herself. She has 

denied the suggestion that she has lodged the 
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ejahar after 2 days of the incident. Also in her cross 

examination, she has stated that the reason of delay 

in lodging the F.I.R. is not mentioned. Further it is 

stated that on the day of incident in the day time her 

husband was arrested for molesting a minor girl of 

Nepali community and also accused persons were 

belonging to the Nepali community. She has denied 

the suggestion that in order to save her husband 

from the molesting of a minor girl she falsely lodged 

the ejahar in the instant case. 

11) P.W.-2 has stated that the informant is her 

mother. She has stated that in that evening, at 

about 5:30 PM, the accused persons entered into 

their house with ‘lathi’ and assaulted her along with 

her father, sister and mother.  

12) In her cross-examination, P.W.-2 has denied 

the suggestion that she has stated before the police 

that the accused persons along with the police came 

to her house on the day of incident and her father 

was arrested and took away her father to the police 

station in another case registered with the Boginadi 

P.S. 

13) P.W.-3 has stated that the informant is her 

mother and the incident took place in the year 2014 

in the evening at about 6 to 7 PM when she and her 

family members were at home and all the accused 
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persons entered into her house and assaulted her, 

along with her father, sister and mother.  

14) In her cross-examination, P.W.-3 has stated 

that on the day of incident family members of the 

accused persons lodged a case against her father 

under POCSO Act and in connection with this case 

her father was in jail for some days. She has denied 

the suggestion that all the accused persons entered 

into her house and then assaulted her, along with 

her father, sister and mother. 

15) P.W.-4 has stated that the informant is her 

neighbor and she also knows the accused persons. 

On the day of occurrence she saw the accused 

persons who belong to her village assaulting the 

husband of the informant. She was informed on 

telephone by her brother about the incident, as such 

she went to the place of occurrence and saw the 

accused persons dragging the husband of the 

informant from his house towards the road. After 

that police came and took away the victim. The 

victim was injured. The fellow villagers pelted stones 

at the house of the informant.  

16) In her cross-examination, P.W.-4 has stated 

that police came and took away the husband of the 

informant and he was in custody for several days. 

Lot of people gathered at the time of incident and it 
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was dark as such she could not see who pelted 

stones. She also stated that the informant is her 

sister-in-law and she heard that the husband of the 

informant was arrested and taken in custody on the 

allegation of committing rape on a girl of her village. 

17) P.W.-5 has stated that the incident took place 

in the front yard of the house of informant. When he 

reached the place of occurrence he saw that the 

accused persons assaulting the husband of the 

informant. He was not aware why villagers assaulted 

the husband of the informant. As a result of such 

assault the husband of the informant fell 

unconscious and was injured and he was bleeding 

from his mouth. After that police came and took him 

away.  

18) In his cross-examination, P.W.-5 has stated 

that at that time when he reached the place of 

occurrence he saw many people present there along 

with the accused persons. He cannot say specifically 

who assaulted the husband of the informant. The 

informant is her maternal aunt and after the police 

came and took away the husband of informant and 

was kept in custody on the allegation of committing 

rape on a girl of their village. 
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19) P.W.-6 has stated that she does not know 

anything about the incident and her cross-

examination was declined. 

20) P.W.-7 is the M.O. who on 22/01/2014 

examined the informant. The date of injury was 

20/01/2014 and complainant had pain over the 

head. According to her the injury was simple and old 

caused by blunt object. 

21) In her cross-examination, P.W.-7 has stated 

that the injury was recorded by her as informed by 

the victim. Such injury may be caused by falling. 

22) P.W.-8 is the Investigating Officer of the instant 

case, who conducted the preliminary investigation. 

Accordingly he recorded the statement of the 

informant and got her medically examined and after 

that on the same day he went to the place of 

occurrence and drew the sketch map of the place of 

occurrence and recorded the statements of five 

witnesses. Thereafter, he obtained the medical 

report of the informant. Thereafter, he submitted 

charge-sheet against the accused persons finding 

sufficient incriminating materials against them under 

Sections 147, 148, 448, 323, 354, 506 of I.P.C. 

23) In his cross-examination, P.W.-8 has stated 

that the incident took place on 20/01/2014 and the 

ejahar was written on 21/01/2014 and it was lodged 
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on 22/01/2014. The distance of the place of 

occurrence and the police station is about 14 to 15 

km and took about one hour to reach the police 

station. 

24) All the ten accused persons were duly 

examined under Section 313 Cr.P.C. and all of them 

denied their involvement in the instant case. 

25) From the materials available on record, it is 

very clear that the learned lower Court has already 

acquitted the ten accused persons under Sections 

323, 506, 354, 427, 149 of I.P.C. So our discussion 

is to be confined only under Sections 143/149 and 

448/149 of I.P.C. All accused persons were only 

fined Rs.500/- (rupees five hundred) only each on 

both these accounts.  

26) Now as far as Section 143 of I.P.C. is 

concerned, the essential element is that there has to 

be five or more persons to designate an unlawful 

assembly if the common object of such composition 

is to commit any mischief of criminal trespass or 

other such offence. Various eye witnesses more 

particularly P.W.-1, P.W.-2 and P.W.-3 who are also 

the victims of the instant case, have clearly 

implicated all the accused persons of committing the 

offence under Section 143 of I.P.C. Besides that 

P.W.-4 and P.W.-5 who are independent witnesses 
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also stated the presence of accused persons on that 

fateful day. Therefore, there are sufficient 

corroborations from the victim as well as the 

independent witnesses regarding the presence of all 

accused/appellants during that relevant time at the 

place of occurrence.  

27) No doubt that the husband of informant may 

be involved in some other offence and because of 

that a separate proceeding is also pending against 

him, but that itself is not a sufficient ground to 

exonerate the offence committed by the present 

accused/appellants and no one should be given any 

liberty to take law in their own hands against some 

other offence committed by the husband of the 

present informant.  

28) Also it is a fact that many P.W.s  like P.W.-1, 

P.W.-2 have stated that appellants/accused carried 

‘lathis’ which goes on to show the common object to 

commit an offence against the informant and her 

family. Accused /appellants carrying the ‘lathis’ and 

entering in the property of the informant is sufficient 

to display the common object to commit an offence 

against the informant and her family.  

29) Moreover, independent witnesses like P.W.-4 

and P.W.-5 have seen accused persons assaulting 

the husband of the informant in his premises. 
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Learned court below disbelieved the assault upon 

the husband of the informant due to the failure of 

prosecution to produce the injury report of the 

husband. However, the evidence adduced by P.W.-4 

and P.W.-5 are sufficient to fasten the liability   

under section 143 of I.P.C. against the 

accused/appellants and the learned Court below has 

rightly convicted the accused/appellants under 

Section 143/149 of I.P.C. 

30) As far as Section 448/149 of I.P.C. is 

concerned, the primary ingredient that is required to 

prove the offence under Section 448 I.P.C. is that 

the accused has to commit house trespass and enter 

into the property which is actually in possession of 

the informant. From the evidence available on 

record, it is clear that all the accused persons 

entered into the house of informant with ‘lathi’ with 

the intention to assault her husband and other 

family members. P.W.-2 and P.W.-3 i.e., daughters 

of the informant also have supported the stand 

taken by P.W.-1 regarding the house trespass.  

31) Independent witness P.W.-4 stated that the 

accused persons dragged the husband of the 

informant from his house and thereby proving that 

accused/appellants must have entered illegally and 

committed the house trespass in the instant case.  
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32) P.W.-5 deposed that she saw the accused 

persons in front yard of the house of the informant 

and assaulting the husband of the informant, which 

again clearly indicates the fulfillment of the 

ingredient of Section 448 of I.P.C.  

33) Therefore, the presence of all accused persons 

in the place of occurrence at the time of the alleged 

house trespass is clearly proved beyond reasonable 

doubt. There is a clear corroboration from various 

prosecution witnesses to that effect. Hence, the 

learned Court below has rightly convicted the 

accused/ appellants under 448/149 of I.P.C. 

34) Therefore, on the scrutiny of the totality of all 

facts and circumstances of the case, no infirmity can 

be found in the conclusion arrived by the learned 

Judicial Magistrate 1st Class, Lakhimpur, North 

Lakhimpur in view of the evidence available on 

record. Therefore, the learned lower Court appears 

to have considered the evidence brought on record 

in its correct perspective and rightly came to the 

conclusion that the accused/appellants are guilty of 

offences under Sections 143/149 and 448/149 of 

I.P.C. Consequently, I see no force in contention of 

the accused/appellants made in the instant appeal 

contending that the learned Court below failed to 

appreciate evidence on record. Hence, I do not see 

any ground to interfere with the same. 
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35) Coming to the sentence part, it is seen that the 

learned Court below has directed the 

accused/appellants to pay a fine of Rs.500/- (rupees 

five hundred) only each under Section 143/149 of 

I.P.C. and also fine of Rs.500/- (rupees five 

hundred) only each for the offence under Section 

448/149 of I.P.C. As the punishment provision under 

Section 143 is imprisonment for a term which may 

extent to 6 (six) months or fine or with both and as 

per Section 448 of I.P.C. the punishment is for a 

period which may extent to 1 (one) year or with fine 

which may extent to Rs.1,000/- (rupees one 

thousand) only or with both. In the instant case 

Rs.500/- (rupees five hundred) only each is imposed 

as fine on both accounts and no imprisonment is 

imposed against the accused/appellants. Therefore 

this Court is of the view that the learned Court below 

has taken a lenient view of imposing only a fine and 

no further leniency can be considered by this Court 

and accordingly the punishment imposed to the 

accused/appellants is also affirmed and upheld.  

36) Accordingly, the appeal is dismissed. 

37) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court.
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Given under my hand and seal of this Court on this 

the 8th day of February, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 


