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APPENDIX-12 

 

 
IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS 

LAKHIMPUR, NORTH LAKHIMPUR 
 
 

          Present: Ms. Sparsita Garg, M.A., L.L.M., A.J.S 
                         Judicial Magistrate 1ST CLASS, 
                         Lakhimpur, North Lakhimpur, Assam 
  

               (Date of Judgment: 22-04-2022) 
 

         (Misc Case No. 61 OF 2018) 
                                 under sections 125 Cr.P.C 
 

 

PETITIONER 

Hasina Begum 
W/o: Mehboob Ali 
R/o: Ward No.14, Town Bantow 
P.S: North Lakhimpur 
District: Lakhimpur 

REPRESENTED BY Mr. N.C. Dutta 
OPPOSITE PARTY Mehboob Ali 

S/o:Late Azad Ali 
R/o: Village Kahikuchi 
P.S: Azara 
District: Kamrup (M) 

REPRESENTED BY Smti. M.D. Gohain Baruah 

APPENDIX-13 

Date of filing complainant petition 23.05.2018 

Date of commencement of evidence 02.02.2019 
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Date on which judgment is reserved NIL 

Date of Judgment 22.04.2022 
 

FINAL ORDER 

1. This instant present proceeding have arisen out of an 
application u/s 125 Cr.P.C, 1973 filed by petitioner Hasina 
Begum against Opposite Party Mehboob Ali claiming 
maintenance for herself amounting to Rs. 10,000/- 
(Rupees Ten Thousand Only) per month and Rs. 10,000/- 
(Rupees Ten Thousand Only) per month for her minor 
son.  

2. The case of the petitioner in brief is that on 10.10.2011 
she got married to the opposite party as per Muslim 
Shariat law and thereafter both the parties resided 
together as husband and wife. After living peaceful for 
sometime the mother-in-law and other relatives started to 
abuse the petitioner. The opposite party assaulted the 
petitioner but she continued her conjugal life and 
ultimately on 03.09.2013 she gave birth to a child. The 
opposite party did not take care of the petitioner and her 
minor son and due to such inhuman torture the petitioner 
called her parents and she left her matrimonial house. 
After nine (09) months the opposite party again brought 
back the petitioner to her matrimonial house but the 
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attitude of the opposite party did not change and she was 
again physically assaulted by him for which she had to 
return back to her parental house.  Since then the 
opposite party has not provided any maintenance for the 
petitioner and her minor son. The petitioner submits that 
she has no source of income and she and her minor son 
are been looked after by her parents. The opposite party 
is a government employee and presently working as 
Junior Engineer PWD roads and earns more than Rs.50, 
000/- (Rupees Fifty Thousand Only) per month.  
Accordingly the petitioner has prayed for monthly 
maintenance of Rs. 10,000/- (Rupees Ten Thousand 
Only) for herself and Rs. 10,000/- (Rupees Ten Thousand 
Only) for her minor son.  

3. The opposite party contested the case by filing his written 
statement wherein he denied all the allegations made 
against him. He claimed that the petition is not 
maintainable and is liable to be dismissed. The opposite 
party in his written statement admitted his marriage with 
the petitioner by executing a kabinnama fixing moharana 
of Rs. 1, 25,000/- (Rupees One Lakhs Twenty Five 
Thousand Only) which was paid to the petitioner on the 
very day of marriage. The Opposite Party also admitted 
about the birth of their son out of the wedlock. The 
opposite party denied that the petitioner was neglected 
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by him and that she often visited her parental house at 
North Lakhimpur even without informing him thereby 
leaving the opposite party at Guwahati. Further the 
opposite party stated that since the year 2009 the father 
of the opposite party has been suffering from cardiac 
ailment but the petitioner has neglected him and even 
refused to pay a visit even after request made by the 
opposite party and ultimately the father of the opposite 
party expired on 02.08.2013.  The opposite party further 
submitted that the petitioner left her matrimonial house 
without any cogent reason and she refused to come back 
and therefore she is not entitled to any maintenance as 
claimed for. The opposite party further submitted that the 
he filed a petition before the Mahila Samiti as well as the 
Masjid Committee and a meeting was held in presence of 
both the parties and the Masjid Committee urged the 
petitioner to live peacefully with the opposite party. 
However, the petitioner did not accept the discussion and 
use to quarrel with the opposite party and neglected him. 
The petitioner refused to share the bedroom and 
misbehaved with the opposite party. The opposite party 
submitted that on 25.08.2014 he pronounce the first talaq 
and subsequently he pronounced second talaq on 
26.09.2014 and finally third talaq on 28.11.2014 which 
was communicated to the petitioner by Sadar Kaji, 
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Guwahati through Officer-in-charge of North Lakhimpur 
Police station and as such the petitioner is not the wife of 
the opposite party. The opposite party states that he has 
to look after his old ailing mother aged about 80 years 
and therefore he is unable to provide more than 
Rs.1500/- (Rupees One Thousand Five Hundred Only) to 
his minor son per month. Accordingly, the opposite party 
has prayed for dismissal of the petitioner's prayer for 
maintenance.  

4. On the basis of the aforesaid facts, the following 
other issues for determination: 
Issue No.1 Whether the petitioner is the wife of the 
opposite party? 
Issue No.2 Whether the petitioner has just and valid 
reason to live separately and whether the opposite party 
neglected the petitioner and her minor son? 
Issue No.3 Whether the petitioner and her minor son 
are entitled to maintenance and if so, what should be the 
quantum of maintenance? 

5. Both parties contested the proceeding and the petitioner 
tendered the evidence of five (05) witnesses including 
her. The opposite party tendered evidence of two (02) 
witnesses including him. Heard submissions of both 
parties and also gone through the evidence of witnesses 
on record. 
DISCUSSIONS, DECISIONS AND REASONS 
THEREOF:  
Issue No.1 Whether the petitioner is the wife of 
the opposite party? 
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6. The opposite party admitted that the petitioner is his 
married wife and the petitioner without any just cause 
and reason has deserted him. The opposite party in his 
written statement also admitted that out of the wedlock a 
child was born to them. Thus, it appears that the 
petitioner is the wife of the opposite party and the 
opposite party is the father of the minor son. Hence, 
Issue No. (1) is decided in affirmative and in favour of the 
petitioner. 
Issue No.2 Whether the petitioner has just and 
valid reason to live separately and whether the 
opposite party neglected the petitioner ? 

7. This is the main issue in the present proceeding of the 
case. Admittedly the petitioner along with her minor son 
is living separately. The opposite party alleged that the 
petitioner has neglected him and refused to come back 
for which he was forced to pronounce talaq upon the 
petitioner and as such the petitioner is not his wife. 
Further, it is submitted that the opposite party has also 
paid the outstanding moharana and as such the petitioner 
is not entitled to claim maintenance. The petitioner in her 
evidence also admitted about the talaq and stated that 
with the intervention one Badarul Hussain the matter was 
amicably settled and as per Muslim customary law she 
married Mustafuddin and after obtaining talaq from him 
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she again remarried the opposite party and thereafter she 
again started a conjugal life with the opposite party and 
later on, she gave birth to one male child. The opposite 
party denied the claim of the petitioner and also denied 
that he performed marriage with the petitioner for the 
second time. In support of the case of the petitioner she 
examined four (04) other witnesses. All the witnesses of 
the petitioner’s side corroborated the evidence of the 
petitioner. Among the witnesses P.W-3 Badarul 
Hussain stated that by his intervention the dispute 
between the parties were resolved and as per terms of 
Muslim law the petitioner was married to Mustaf Ahmed 
and after obtaining talaq from him the opposite party 
remarried the petitioner and started their conjugal life 
again. P.W-5 Mustaf Ahmed @Mustafuddin stated 
that as per terms of the agreement he married the 
petitioner and after three days (03) of nikah he 
pronounced talaq and thereafter the opposite party again 
married the petitioner. Though the opposite party denied 
all these facts however, the evidence of the witnesses 
cannot be doubted as they corroborated the evidence of 
each other. Admittedly the petitioner is living at her 
parental house along with her minor son and it is also not 
disputed that the married life of both the parties were not 
smooth. Both parties disputed each other’s claim but the 
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fact remained is that the petitioner is now living 
separately with her minor on. There must be some reason 
for the petitioner to live separately. The fact of 
remarriage of the petitioner with the opposite party could 
not be rebutted by the opposite party. Mere denial on the 
part of the opposite party is not enough to accept his 
claim. Section 125 Cr.P.C is a beneficial legislation 
and in order to avoid destitution strict proof of 
marriage is not required in order to hold a woman 
to be the wife of someone. In the instant case the 
opposite party admitted about his marriage with the 
petitioner and also about the birth of his minor son. 
Though the opposite party denied having performed 
remarriage after pronouncing talaq to the petitioner but 
the evidence of PW’s clearly establish that both parties 
are husband and wife. The opposite party in his evidence 
as D.W-1 stated that the petitioner married another man 
and hence he is not liable to pay maintenance to her. The 
evidence of D.W-1 appears to be not believable one. The 
fact of talaq and marriage of the petitioner with another 
person has been admitted by the opposite party and his 
witness in their evidence. However, the opposite party 
trickly denied his marriage for the second time with the 
petitioner. Considering the discussions above made it 
appears that the petitioner is the wife of the opposite 
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party and the petitioner has been forced to take shelter in 
her parental house along with her minor son and the 
opposite party has not provided any maintenance to 
them. Thereby the opposite party has neglected the 
petitioner and the minor son for which they are found 
entitled to get maintenance from the opposite party. 
Hence, Issue No (2) is decided in affirmative and in 
favour of the petitioner. 
Issue No.3 Whether the petitioner and her minor 
son are entitled to maintenance and if so, what 
should be the quantum of maintenance?  

8. In my earlier discussion I have already held that the 
opposite party has neglected the petitioner and her minor 
son. It is not denied that the petitioner has no source of 
income. Admittedly the minor son of the petitioner is now 
studying in Asian Public School and the expenses of 
education increases with advancement of classes. The 
opposite party admittedly is a government servant and 
has sufficient source of income drawing handsome salary. 
Therefore, the petitioner and her minor son are entitled to 
monthly maintenance from the opposite party. The 
opposite party in his written statement as well as 
evidence admitted that he is a government servant and 
he has submitted some documents to show that he has 
liabilities to maintain his ailing mother. Further he 
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submitted that he has taken a loan for treatment of his 
mother and after deduction he gets a salary of Rs. 
18,000/- (Rupees Eighteen Thousand Only) per month. As 
per salary certificate Exhibit-G the gross salary of the 
opposite party is Rs. 39,448 (Rupees Thirty Nine 
Thousand Four Hundred and Forty Eight Only) and the 
said certificate is for the month of August 2019 and after 
deduction his net salary is Rs. 35,487/- only (Rupees 
Thirty Five Thousand Four Hundred and Eighty Seven 
Only). The salary of the opposite party must have 
increased considerably since August 2019 and it can be 
presumed that the opposite party must be drawing a 
salary of not less than Rs 45,000/- (Rupees Forty Five 
Thousand Only) per month. The taking of loan by 
opposite party has no bearing in the present case and 
even after deduction of monthly installments a substantial 
amount remains with the opposite party. The opposite 
party in his evidence in prayer portion submitted that with 
his meager amount he is unable to pay more than Rs. 
1500/- (Rupees One Thousand Five Hundred Only) to his 
minor son and the petitioner. However, the maintenance 
is to be given on the basis of the income of the opposite 
party, the living standard and the prices of essential 
commodities and as well as the status of the parties. 
Considering the above facts I am of the opinion that 
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maintenance of Rs. 7,000/- (Rupees Seven Thousand 
Only) to the petitioner and Rs. 5000/- (Rupees Five 
Thousand Only) only to the minor son would be just, 
reasonable and adequate maintenance in the present 
case. Hence, Issue No. (3) is decided in favour of the 
petitioner. 

O R D E R 
9. Considering the status of the parties, the price of 

essential commodities, I am of the considered view that 
maintenance of Rs. 7, 000/- (Rupees Seven Thousand 
Only) per month to the petitioner and Rs. 5,000/- 
(Rupees Five Thousand Only) per month to the minor son 
in total Rs. 12, 000/- (Rupees Twelve Thousand Only) will 
be just, reasonable and adequate maintenance to the 
petitioner and her minor son for their bare survival. The 
maintenance awarded to the petitioner and her minor son 
be paid from the date of filing of the application u/s 125 
Cr.P.C.  

10. The judgment is delivered and operative part of the 
same is pronounced in open court today, on the 22nd 
April, 2022, under my hand and seal of this court. 

11. Furnish a free copy of the final order.  
12. Case is disposed of on contest accordingly. 

 
Certified that the Judgment is 
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typed and corrected by me and 
each page bears my signature. 

 
        
 

  (Ms. Sparsita Garg)                                   
                                  Judicial Magistrate First Class   
       Lakhimpur, North Lakhimpur 
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                                     APPENDIX – 14 

LIST OF PETITIONER/DEFENCE/COURT WITNESSES 

A.  Prosecution: 
 
RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 
WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

PW1 Hasina Begum                 Complainant 

PW2 Maqbul Hussain  Other witness 

PW3 Badarul Hussain  Other witness 

PW4 Moinakon Rahman  Other witness 

PW5 Mustaf Ahmed  Other witness 

 
.  Defence Witnesses, if any: B

 
RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 
WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

DW1 Mehbub Ali  Other witness 

DW2 Samim Sultana  Other witness 
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.  Court Witnesses, if any: C
RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 
WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

CW1 Nil Nil 

 
LIST OF PROSECUTION/ DEFENCE/ COUR HIBITS T EX
 

A. Petitioner’s Exhibit: 
 
Sr. 

o. 
Exhibit 
Number 

Description 
N
1 Exhibit-1  Certificate issued by in-charge Principal 

of Asian Public School  

 
B. Opposite Party’s E
 

xhibit 

Sr. 
No. 

Exhibit Number Description 

1 Exhibit A & B  Receipt copy of petition 

2 Exhibit C Handwritten note of 1st party 

3 Exhibit D Loan document issued by bank 

4 Exhibit E, E(i), 
E(ii) 

Tax documents  

5 Exhibit F(i) to F(v) Medical documents  
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6 Exhibit G  Salary certificate 

 
 
C. Court Exhibits: 
 
Sr. 
No. 

Exhibit Number Description 

1 Nil  Nil 

 
 
D. Material Objects: 
 
Sr. 
No. 

 

Exibit Number 
Description 

1 Nil Nil 

 
 
 

(Ms. Sparsita Garg) 
Judicial Magistrate First Class  
Lakhimpur, North Lakhimpur 

 

 

 


