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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

         Lakhimpur, North Lakhimpur

PRESENT: Ms. Sparsita Garg, M.A, LL.M, AJS

      Judicial Magistrate First Class,

    Lakhimpur, North Lakhimpur

G.R. Case No.685/2017

State

Versus

Md. Ajim Ali and another

 ( Under sections 341/294/323/34 IPC )

Offence explained on            : 01.11.2018

Evidence recorded on               : 14.02.2019, 01.08.2019, 
   16.09.2019, 17.11.2020, 
   16.12.2021

Statements recorded on           : 05.01.2022

Arguments heard on                 : 05.01.2022

Judgment delivered on              : 18.01.2022

Advocate for the Prosecution    : Mr. Jongki Doley

Advocate for the Accused         : Md. Aminur Rahman
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     J U D G E M E N T

1. Accused  persons  stood  for  trial  for  commission  of

offence  under  Sections  341/294/323/34  of  the  Indian

Penal Code.

2.  The  informant  Md.  Saibul  Islam  lodged  an  ejahar

alleging interalia that on 15.03.2017 at about 1:30 p.m.,

while he was grazing his cows at Kakoi Chariali field the

accused persons confronted him and abused him with

obscene words and thereafter attacked him with a stick

(lathi)  causing  injury  on  his  head.  At  that  time  his

brother Md. Abu Taher seeing him being assaulted came

to restrain the accused persons but the accused persons

also assaulted him and bite his chest. For this incident

the informant lodged the ejahar.

3. On receipt of the ejahar, Officer-in-Charge of Boginadi

Police  Station  registered  the  case  as  Boginadi  Police

Station Case No.44/2017 under Sections 294/325/324/34

of the Indian Penal Code. Thereafter Investigating Officer

launched  investigation  of  the  case  and  submitted

chargesheet  u/s  294/323/34 of  the  Indian  Penal  Code

against accused Md. Azim Ali and Md. Hasmat Ali.

4. Thereafter, cognizance has been taken and summon

have  been  issued  to  the  accused  persons.  On

appearance of accused persons, necessary documents
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required u/s 207 Cr.P.C have been furnished to them. On

perusal  of  the  materials  on  record  substance  of

accusation under Sections 341/294/323/34 of the Indian

Penal Code are read over and explained to the accused

persons to which they pleaded not guilty and claimed to

be tried.

5. Prosecution in support of its case has examined only

seven (07) witnesses.

6. Accused persons are examined under section 313 of

the Code of Criminal Procedure wherein they denied the

allegations  brought  against  them.  Accused  persons

denied adducing evidence in their defence.

7. I have heard the arguments advanced by the learned

counsel for the accused persons and Ld. A.P.P. Perused

the materials available in the case record. Upon hearing

both the parties and on perusal of the record, following

points  for  determination  are  formulated  for  proper

adjudication of this case.

POINT FOR DETERMINATION:

Point  No  1: Whether  the  accused  persons  in

furtherance of their common intention on 15.03.2017 at

about 1:30 p.m., restrained the informant while he was

in  grazing  ground  with  his  cows  at Kakoi Chariali and
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thereby committed an offence punishable u/s 341/34

of IPC? 

Point  No  2: Whether  the  accused  persons  in

furtherance of their common intention  on the same

date,  time  and  place  while  the  informant  was

grazing his cows at Kakoi Chariali, uttered obscene

words  and languages  to  the informant  in  a  public

place and thereby committed an offence punishable

u/s 294/34 of IPC? 

Point  No  2: Whether  the  accused  persons  in

furtherance of their common intention, on the same

date, time and place voluntarily caused hurt to the

wife  of  the  informant, and  thereby  committed  an

offence punishable u/s 323/34 of IPC?  

DISCUSSIONS,  DECISIONS  AND  REASONS

THEREOF:

8. For the sake of convenience let me get the gist of

evidence  of  the  witnesses.  The  informant/P.W-1

Md.  Saibul  Islam stated  that  the  incident  took

place in the year 2017 at about 1:30 p.m.,  in the

field  near  the  bank  of  river  Kakoi.  While  he  was

grazing  his  cows  in  the  field  both  the  accused
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persons  assaulted  him  with  bamboo  stick  and

punched  him.  His  brother  Abu  Taher  Ali  saw  him

being assaulted and came forward to save him but

both the accused persons assaulted him also  and

bite him on his  chest.  He received injuries on his

head and other parts of his body and on the same

day he lodged the ejahar in the police station. The

informant and his brother Abu Taher were sent for

medical examination by the police. Exhibit-1 is the

ejahar.

9.  P.W-2 Abu Taher Ali stated that  the incident

took place on 15.03.2017 at about 1:00 p.m., to 1:

30 p.m., at Kakoi Pothar. On that day the accused

persons were assaulting his  brother/informant and

as he went to give water to the cows he saw both

the accused persons assaulting the informant with

bamboo sticks and as he went forward to stop the

assault  both the accused persons bite  him on his

chest. The informant accordingly lodged the ejahar. 

10. P.W-3 Nazima Begum in her evidence stated

that the informant is her husband. The incident took

place on 15.03.2017 at about 1:00 p.m.,  to 1:  30

p.m.,  at  Kakoi  Chariali  Pothar.  On the date of  the

incident she heard that there was a quarrel between
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the informant and the accused persons and when

she went to  the place of  occurrence she saw her

husband sustained injury on his head, leg, shoulder

and right leg and her brother-in-law Abu Taher Ali

sustained  injuries  due  to  bite  by  the  accused

persons  on  his  chest  when  assaulted  on  different

parts  of  his  body.  She  thereafter  took  both  the

injured  to  Boginodi  Police  Station  and  lodged  the

case  and  the  police  sent  them  for  medical

examination. 

11. P.W-4 Rafique Ali stated that he knows both

the parties. The incident occurred two years back at

about  12:00  p.m.,  at  Kakoi  Pothar.  He  heard  that

there was a quarrel between both parties in the field

while they were grazing cows. He saw bite marks on

the chest of Abu Taher Ali. He also heard that there

was an incident of assault and also saw injuries on

the  left  shoulder  of  the  informant.  He  heard  that

both the accused persons assaulted the victims. 

12.  P.W-5  Dr.  Monti  Phukan  in  her  evidence

stated  that  on  15.03.2017  she  was  In-charge  of

Boginodi Block PHC and on that day at about 3:40

p.m.,  she examined victim Abu Taher  Ali  and Md.

Saibul  Islam  on  being  identified  by  escorted  and
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indentified  by  Home  Guard  Rajib  Saikia.  On

examination  of  Abu  Taher  Ali  she  found  four

numbers of small abrasions on the left size of the

chest.  The injury  was  simple  and fresh.  Again  on

examination  of  Md.  Saidul  Islam  she  found  small

swelling on the left parietal region of skull which was

tender.  Both  the  injuries  were  simple  in  nature.

Exhibit 2 and Exhibit 3 are the medical report of the

victims namely Abu Taher Ali and Md. Saidul Islam

as Exhibit-2 and Exhibit-3 respectively. The defence

cross examined the witness and the medical officer

and she admitted that the bite mark can be caused

by  animal  bite  and  the  injury  on  the  victim  Md.

Saidul Islam can be caused by fall on hard surface. 

13. P.W-6 Krishna Chauhan  is  the investigating

officer  of  this  case and in  his  evidence he stated

that on being endorsed to investigate the case he

caused preliminary investigation. He further stated

that he examined both the victims and sent them

for  medical  examination.  He  visited  the  place  of

occurrence and arrested the accused persons and

recorded their statements. He examined witnesses

and collected the medical report. After completion of

investigation he submitted case diary to the officer-
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in-charge Utpal  Sarma who submitted the charge-

sheet against the accused person. Exhibit- 4 is the

sketch  map  and  Exhibit-5  is  the  charge-sheet

submitted by Utpal Sarma. 

14. P.W-7 Ismat Ali in his evidence stated that he

heard  that  there  was  an  incident  of  fight  and

altercation between the parties. 

15.  The  informant  who  proved  the  ejahar  has

alleged that on 15.03.2017 at about 1:30 p.m., at

Kakoi  Pothar  there  was  a  quarrel  between  both

parties while the informant was grazing his cows at

Kakoi Pothar. The informant further alleged that the

accused persons assaulted him with bamboo sticks

causing  injuries  on  his  head  and  the  accused

persons also bite the chest of his brother Abu Taher

Ali.  Though  the  informant  alleged  the  accused

persons  abused  him  with  obscene  words  but  the

informant and his brother remained silent as to the

allegation of abusing filthy words. In order to attract

section 294 IPC the ingredient of the section must

be fulfilled. The witnesses must recite the obscene

words and languages hurled on the victim and also

prove that the incident occurred in a public place to

the  annoyance  of  others.  On  going  through  the
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evidence of the witnesses it appears that they could

not recite the obscene words used by the accused

persons.  Moreover,  the  incident  occurred  in  a

grazing filed and not a public place. Therefore, the

prosecution  has  failed  to  prove  that  the  accused

persons committed an offence u/s 294 IPC. Further,

it  appears that the witnesses remained silent that

the persons have restrained the informant and his

brother  Abu  Taher  Ali  in  any  manner  and  thus

prosecution  has  also  failed  to  prove  that  the

accused persons committed an offence u/s 341 IPC. 

16.  The  informant  stated  that  on  the  date  of

occurrence while he was grazing his cows at about

1:30 p.m., the accused persons abused him and also

assaulted him with a bamboo stick causing injuries

on  his  head.  As  his  brother  Abu  Taher  Ali  came

forward the accused persons bite his brother on his

chest.

As per ejahar the incident occurred on 15.03.2017

at  about  01:  30  p.m.,  at  Kakoi  Pothar.  P.W-2  Abu

Taher Ali, P.W-3 Nazima Begum, P.W-4 Rafique Ali as

well  as  P.W-7  Ismat  Ali  corroborated each  other

about the date, time and place of occurrence. The

defence  nowhere  denied  about  the  incident. The
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evidence of the witnesses shows that on 15.03.2017

at about 1:00-1:30 p.m., at Kakoi Pathar there was

an incident involving the informant and his brother

Abu  Taher  Ali  in  one  side  and  the  two  accused

persons  on  the  other  side.  There  was  quarrel

between both parties wherein the informant and his

brothers received injuries on their person. 

According  to  P.W-1  due  to  the  assault  on  him he

received injuries on his head and other parts of his

body and his  brother  received bite injuries  on his

chest. The defence only gave suggestion to dislodge

the  evidence  of  the  informant.  However,  through

cross-examination,  the  defence  could  not  shatter

the  evidence  given  by  the  informant.  P.W-2 Abu

Taher  Ali also  corroborated  the  evidence  of  the

informant  and  he  also  stated  that  he  saw  the

accused persons assaulting his  brother  and as  he

went forward the accused persons bite him on him

on his chest as a result the informant received injury

on  his  head  and  body  and  he  also  received  bite

injury  on  his  chest.  P.W-3  Nazima  Begum is

another  eye-witness  who  also  corroborated  about

the incident and stated that on hearing about the

quarrel she went to the place of occurrence and saw
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the accused persons assaulting her husband and as

her brother-in-law went forward to stop the accused

persons he was bitten by the accused persons on his

chest. All the three witnesses clearly stated that the

two victims were assaulted by the accused persons

causing  injury  on  the  head  of  the  informant  and

chest bite injury on P.W-2. However, P.W-4 and P.W-7

only stated that they heard about the incident. PW-4

stated that after the incident he saw injuries on the

left  shoulder  of  the  informant  and  also  saw  bite

marks on the chest of Abu Taher Ali/P.W-2. Thus, the

evidence of P.W-4 also shows that the two victims

received  injuries  in  the  incident.  P.W-7  who  is  a

hearsay  witness  also  supported  the  prosecution

case to show that there was an incident involving

both the parties.

17. The defence through cross-examination tried to

project that the evidence of the interested witnesses

is to be rejected. It is not denied that the informant

and Abu Taher Ali are brothers and P.W-3 is the wife

of  the  informant.  As  because the  two victims  are

brothers their evidence cannot be discarded. P.W-3

through her evidence also clearly described about

the incident which clearly supported the version of
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the  victims.  P.W-5  Dr.  Monti  Phukan is  the

medical officer of this case and she stated that on

examination of victim Abu Taher Ali she found four

numbers of small abrasions on the left size of the

chest and those appears to be bite marks and on

examination  of  Md.  Saidul  Islam  she  found  small

swelling on the left parietal region of skull which was

tender  Thus,  the  medical  report  Exhibit  2  and

Exhibit-3  clearly  corroborate  the  evidence  of  the

witnesses.  The  medical  report  shows  that  the

victims  were  examined  at  about  4:30  p.m.,  on

15.03.2017. The defence gave suggestion to show

that the bite marks can be caused by animal bites

and  the  injuries  can  be  self  inflicting  but  such

suggestions  does  not  hold  good  in  view  of  the

evidence of the witnesses on record. 

18. The Investigating Officer/P.W-6 ASI Krishna

Chauhan also supported the prosecution case. His

evidence  also  goes  to  show  that  the  ejahar  was

lodged  immediately  after  the  incident  and  the

victims  were  immediately  sent  for  medical

examination.  The  cross  examination  of  the

investigating officer also could not prove any vital

contradictions in the evidence of the witnesses. 
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19.  Considering the evidence of the witnesses, the

medical officer as well as the investigating officer it

is  quite  evident  that  the  prosecution  has

successfully proved that 15.03.2017 at about 01:30

p.m.,  at  Kakoi  Pothar  an  incident  of  quarrel  took

place  between  the  parties  and  the  two  victims

received injuries on their person. The witness could

further  prove  that  the  accused  persons  assaulted

the  victims  as  a  result  of  which  the  informant

received  injury  on  his  head  and  Abu  Taher  Ali

received bite marks on his chest. Accordingly both

the accused persons namely Md. Azim Ali and Md.

Hasmat Ali are held guilty for commission of offence

u/s 323/34 IPC.

20. Considering the allegations and circumstances

under which the incident occurred I find that this is

not a fit case for giving benefit under Section 360 of

the  Code of Criminal Procedure and the benefit of

Probation of  Offenders  Act.  Heard the convicts  on

the point of sentence. They pleaded for mercy of the

court. It appears that this is their first offence as no

previous  conviction  could  be  proved  by  the

prosecution  against  them.  Thus  it  appears  to  me

that lenient punishment will met the ends of justice. 
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21.  Accordingly,  in  light  of  all,  I  sentence  the

convicts Md. Ajim Ali and Md. Hasmat Ali :-

(a) to undergo simple imprisonment for one month

under Section 323/34 of the Indian Penal Code. 

(b)  to  pay  a  fine  of  Rs.500/-  each  in  default  to

undergo simple imprisonment for 15 days each. 

22. If the fine is realised, same be paid to the victim

as compensation under Section 357 CrPC.

23.  Their  bail  bonds  shall  remain  in  force  for  a

further  period  of  six  months  as  per  provision  of

section 437-A of the Code of Criminal Procedure.

24.  Let  a  copy  of  the  judgment  be  given  to  the

convict immediately free of cost as per provision of

section 363(1)  of  the Code of  Criminal  Procedure.

The  convicts  are  also  informed  of  their  right  to

appeal against the judgment and order of conviction

and sentence.

25.  Copy of the judgment be forwarded to District

Magistrate,  Lakhimpur  in  compliance  with  section

365 CrPC.

26. The case is disposed of on contest accordingly.
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Given under my hand and seal on this  18th day of

January, 2022 at Lakhimpur, North Lakhimpur.

                                           (Ms. Sparsita Garg)
                                    Judicial Magistrate First Class

                           North Lakhimpur, Lakhimpur.
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A P P E N D I X

A. WITNESS OF PROSECUTION: 

1. P.W.1 : Md. Saibul Islam
2. P.W-2 : Md. Abu Taher Ali
3. P.W-3 : Musstt. Najima Begum
4. P.W-4 : Md. Rafique ali
5. P.W-5 : Dr. Monti Phukan
6. P.W-6 : ASI Krishna Chauhan
7. P.W-7 : Md. Ismat Ali

B. EXHIBITS OF PROSECUTION: 

1. Exhibit 1     : Ejahar
2. Exhibit 1 (1)  : Signature of the informant
3. Exhibit 2 & 3     : Medical Examination Report
4. Exhibit 2(1) & 3(1) : Signatures of the Medical Officer/P.W-5
5. Exhibit 4  : Sketch Map
6. Exhibit 4 (1)  : Signature of the I.O./P.W-6
7. Exhibit 5      : Chargesheet 
8. Exhibit 5(1) & 5(2) : Signature of the O/C Utpal Sharma

C. WITNESS OF DEFENCE: NIL

D. EXHIBITS OF DEFENCE: NIL

                                     (Ms. Sparsita Garg)
                                   Judicial Magistrate First Class

           North Lakhimpur, Lakhimpur.
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