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DATE ORDER SIGNATURE
29.06.2022 1.  This  Misc  (J)  case  arose

out  of  petition  filed  by  the
petitioner/defendant  no.1
under Order IX, Rule 13 CPC
for  setting  aside  ex-parte
order  dated  03.12.2021
passed against him. 

2.  The petitioner/defendant
no.1  submits  that  he
received  notice  from  the
court dated 03.12.2021 but
his  engaged  counsel
informed  him  that  due  to
covid  pandemic  the  court
functioning is restricted and
thereby  asked  him  to
appear on a later date.  On
31.03.2022  the  defendant
no.1 along with his engaged
counsel appeared before the
court  and  came  to  know
that the suit proceeded ex-
parte  against  him  on
03.12.2021.  The  defendant
no.1/  petitioner  further
submits that he was in firm
believe  that  due  to  covid
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situation  there  was  limited
functioning  of  court  for
which  he  could  not  take
steps  for  filing  the  written
statement.  The  petitioner/
defendant no.1 submits that
he  will  suffer  irreparable
loss  and injury  if  he is  not
allowed  to  submit  his
written  statement.  Thus,
prays  for  accepting  the
petition filed by him.

3.The  opposite  party/
plaintiff  submitted  written
objection  stating  that  the
defendant  no.1/  petitioner
wilfully  neglected   in
submitting  the  written
statement  within  90  days
and that on 03.12.2021 and
18.01.2022  the  court  was
functioning  normally.  The
defendant  no.1  /petitioner
received  summon from the
court  on  03.12.2021  and
defendant  is  to  submit  the
written statement within 90
days  and  not  beyond.  The
plaintiff  submits  that
present  petition  has  been
filed on 27.05.2022 and the
defendant  wilfully  avoided
the  court  and  failed  to
submit  the  written
statement  within the
mandatory  period  of  90
days.  The  opposite party/
plaintiff prayed for rejecting
the petition.



 

4.  I  have  heard  the
submission  of  both  parties
and  also  considered  the
petition  and  written
objection  of  the  rival
parties.   Admittedly  the
defendant  has  failed  to
submit  the  written
statement for which the suit
proceeded  ex-parte  against
the defendant no.1/opposite
party.  The  record  reveals
that  defendant  no.1/
opposite  party  received
summon on 03.12.2021. As
per  provisions  of  CPC  the
time limit for submission of
written statement is 90 days
and on exceptional grounds
it  can  be  extended  to  120
days  and  not  beyond  and
the time for  the  defendant
starts  from  the  date  of
receiving summon from the
court. Thus, it appears that
the  defendant  is  to  submit
his  written  statement  by
02.03.2022  and  ultimately
the  defendant
no.1/petitioner  filed  a
petition  on  07.04.2022  for
vacating  ex-parte  order
dated  03.12.2021.  Order
VIII, Rule 1 CPC states that,”
it  is  mandatory  for
submission  of  written
statement  within  90
days’’.  However,  the
Hon’ble  Apex  Court  in
Salem  Bar  Association



 

versus  Union  of  India
observed “that there is no
restriction  under  Order
VIII,  Rule  1  CPC  that
after  expiry  of  90  days
no  further  time  can  be
granted”. The court has
wide  power  to  make
such order in relation to
the suit as it thinks fit”,
clearly  therefore,  the
provision  of  Order  VIII,
Rule 1 CPC providing for
upper limit of 90 days to
file  the  written
statement  is  directory.
Having said  so  we wish
to make it clear that the
order  extending time to
file  written  statement
cannot  be  in  routine
nature.  The time can be
extended  only   in
exceptionally  hard
cases.  While  extending
the  time  it  has  to  be
borne  in  mind  that  the
legislature has fixed the
upper  time  limit  of  90
days.  The  discretion  of
the  court  to  extent  the
time  shall  not  be  so
frequently and routinely
exercised so as to nullify
the period fixed by Order
VIII,  Rule 1 CPC.  Thus,  it
appears that the provisions
of  CPC  are  not  mandatory
but  directory  in  nature  as
held by Hon’ble Apex court



 

as  by  the  Hon’ble  Gauhati
High Court. 

The law requires that if any
party  wants  to  contest  a
proceeding  the  procedural
law cannot debar him from
contesting  a  proceeding
especially  when the matter
involves  a  civil  right.  The
court  would  like  to  hear
both parties and adjudicate
the  dispute  between  the
parties. The petition filed by
the  petitioner/defendant
no.1  is  well  within  the
period  of  120  days  from
service of the summon upon
him  but  as  the  petitioner
has  shown  his  interest  to
contest  the  present
proceeding,  therefore  the
procedural law cannot  be a
bar to deny his right. As the
Hon’ble  Apex  court  as  by
the  Hon’ble  Gauhati  High
Court held that the provision
of CPC is not mandatory but
directory  in  nature,
therefore  it  must  be  held
that  the  provisions  of  CPC
are  directory  in  nature.  In
view  of  the  discussions
above  made  the  prayer  of
the  petitioner/defendant
no.1  for  vacating  the  ex-
parte  order  dated
03.12.2021  is  allowed.
Further, it appears that the



 

petitioner/  defendant  no.1
alongwith  defendant  no  2
had  submitted  a  joint
written  statement  which  is
available  in  record.  But  in
this case only defendant no
1/Sri  Paresh  Biswas  prayed
for  vacating  exparte  order.
Defendant  no  1  is  directed
to  file  fresh  written
statement  by  withdrawing
the  previously  submitted
joint written statement. The
written  statement  is  to  be
accepted subject to cost of
Rs.2000/- only.

5.In the result Misc (J) case
is  allowed  on  contest  and
disposed of.



 


