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TITLE SUIT NO. 35 OF 2021 

 

 
Assam Schedule VII. Form No. 132 

HIGH COURT FORM NO J (2) 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

DISTRICT: LAKHIMPUR 

IN THE COURT OF THE MUNSIFF NO.1, NORTH LAKHIMPUR, 

THURSDAY THE 23rd DAY of JUNE 2022 

Title Suit No:35/2021 

Present:   Ms. Sparsita Garg, M.A, LL.M, AJS 

  Munsiff No.1, North Lakhimpur, 

                   Lakhimpur 

 

Md. Rafiqul Latif Baruah 

S/o- Late Abdul Latif Baruah  

Village/Ward – K.B. Road, Ward No.11 

P.O-North Lakhimpur 

P.S- North Lakhimpur 

District: Lakhimpur, Assam..........................Plaintiff. 

 

Versus 

Mustt. Anuwara Begum 

W/o- Md. Ashrof Ali  

Village/Ward-K.B.Road, Ward No.11 

P.O-North Lakhimpur 

P.S.-North Lakhimpur 

District: Lakhimpur, Assam .......................Defendant 

 

 

This suit coming on for hearing on 30th day of May’ 2022 in 

the presence of:- 
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Sri G.Sahu…………..…Learned Counsel for Plaintiff. 

Sri.S.I. Hazarika, Murtaz Ahmed………...Learned Counsels 

for Defendant.  

 

And having stood for consideration to this 23rd day of June 

2022, the court delivered the following Judgment:- 

 
J U D G M E N T 

 

 

1. This is a suit for declaration of right, title and interest, recovery of 

khas possession, permanent injunction along with other 

consequential relief (s).  

 

2. The plaintiff’s case in brief is that the plaintiff is the owner of the 

land which he inherited from his deceased father Late Abdul Latif 

Baruah along with his other inheritors. The suit land was 

originally covered by the periodic patta no. 378, Dag No. 1350  

measuring  17 bighas, 02 kathas and 14 lechas  and later on it 

was  recorded as 17 bighas, 01 katha and 08 lechas  in partition 

case no, 133/2014. The Circle Officer, North Lakhimpur vide its 

order dated 20.11.2014 recorded the suit property  as dag no. 

2822 periodic patta  no.1440 measuring  03 bighas, 01 katha and 

13 lechas classified as second class  residential plot  along with 

the other dags and recorded the name of the plaintiff in the 

records of rights. The plaintiff submitted that prior to the partition 

the plaintiff was in exclusive possession of the suit property since 

1990. The plaintiff submits that he is paying land revenue 

regularly. The plaintiff thereafter shifted to Guwahati with his 
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family to settle in the year 2007 and as such the suit land 

remained vacant. The defendant taking advantage of the absence 

of the plaintiff illegally trespassed into the suit land on 15.06.2012 

and erected a kutcha bamboo hut and thereby dispossessed the 

plaintiff from the suit land. In the month of December 2015 the 

plaintiff  returned back from Guwahati  and came to know that 

the defendant illegally constructed  a bamboo kutcha hut and 

started to reside with her family in the said land without taking 

due consent from the plaintiff. The plaintiff thereafter requested 

the defendant to vacate the premises immediately but the 

defendant did not vacate the same and finding no alternative the 

plaintiff issued a notice through his advocate for vacating the 

scheduled land and the premise within a month from the date of 

the receipt of the said notice. The notice was issued through a 

registered post which was received by the defendant on 

31.12.2015. The defendant gave a reply on 20.01.2016 wherein 

the defendant stated that a portion of land pertaining to periodic 

patta no. 85 dag no. 1385 measuring 03 bighas, 03 kathas and 

05 lechas out of which 10 lecha of land was agreed by the 

plaintiff to be sold to the defendant vide a deed executed on 

27.01.2011 before the Notary Public, North Lakhimpur but the 

suit land does not resemble with the land mentioned in the deed 

of agreement. The plaintiff denied having executed any such 

agreement in respect of the suit property nor handing over 

possession of the suit land to the defendant. The plaintiff gave his 

reply to the notice given by the defendant. The plaintiff for the 

above reason has been compelled to institute the present suit 

seeking a decree of declaration of his right, title and interest, 
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recovery of khas possession by evicting the defendant with men 

and materials and also for a decree of permanent injunction and 

other consequential reliefs. 

 

3. The defendant contested the proceeding by filing written 

statement along with a counter against the plaintiff. The 

defendant in her written statement submitted that after her 

marriage with Asraf Ali she lived in a rented house for few years 

and subsequently she desired to purchase a plot of land at K.B. 

Road, North Lakhimpur.The defendant came to know that the 

plaintiff is contemplating to sell a part of his land of his periodic 

patta No. 85 Dag No. 1385 situated at North Lakhimpur Town 

and thereafter the defendant approached the plaintiff and offered 

an amount of Rs. 1,50,000/-( Rupees One Lakh Fifty Thousand 

Only) per katha and the defendant agreed to purchase  10 lechas 

of land at Rs. 75,000/- (Rupees Seventy Five Thousand Only).The 

defendant after physical verification agreed to purchase the land 

and accordingly on 27.01.2011 the plaintiff and the defendant 

executed an agreement for sale before the Notary Public, North 

Lakhimpur and the defendant on 25.01.2011 paid a sum of 

Rs.30,000/- (Rupees Thirty Thousand Only) as advance to the 

plaintiff and agreed to executed a sale deed upon receiving the 

remaining amount of Rs.45,000/- (Rupees Forty Five Thousand 

Only). After payment of an advance amount of Rs.30, 000/-

(Rupees Thirty Thousand Only) the defendant came to know that 

there are 42 other co-pattadars in the suit land. The defendant 

thereafter requested the plaintiff to get the land partitioned for 

proposed sale but the plaintiff by showing one reason or the 
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other dragged the matter and asked the defendant to erect a 

temporarily homestead over the proposed land to be sold. 

Thereafter the defendant erected her homestead over the suit 

land in the month of March 2011 in presence of the plaintiff. 

Further, the defendant submitted that the plaintiff also proposed 

to sell a few other plot of land in the said patta to some other 

persons by executing deed of agreement for sale. The plaintiff 

prior to executing the agreement entered into a partition deed 

with his brothers, sisters and nephews and also handed a 

photocopy of the family partition deed to the defendant and 

assured the defendant to execute the sale deed in her favour 

after a separate patta is issued in his name. Believing on the 

assurance given by the plaintiff the defendant erected a house 

and started residing there. On 28.12.2015 the plaintiff served a 

notice upon the defendant alleging criminal trespass into his land 

without his consent and asked the defendant to vacate the land 

described in the plaint and the defendant thereafter gave her 

reply on 20.01.2016. She further stated that after the partition 

deed among the co-pattadar in respect of land covered by 

periodic patta no.85, Dag No. 1385 the land was partitioned 

amongst the co-pattadars. The defendant submits that she is 

possession a plot of land measuring 10 lechas covered by P.P. 

No. 1440 (New) Dag No. 2822 (New) which was handed over by 

the plaintiff before execution of the mutual partition deed. The 

plaintiff has instituted this suit with ulterior motive only to evict 

the defendant when the plaintiff himself has put the defendant  in 

possession over the land. The defendant accordingly prayed for 

dismissal of the present suit. 
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4.The defendant also submitted a counter claim wherein she 

claimed that since long she is in continuous possession over the 

suit land. The plaintiff never approached the defendant for 

payment of the remaining amount and did not show any intent to 

execute the sale deed as per terms of the agreement of sale. The 

plaintiff is bound to execute a sale deed in favour of the 

defendant in terms of agreement for sale. The defendant prayed 

for accepting her written statement and counter-claim, grant of a 

decree in her favour for purchase of Schedule A land as per terms 

of the agreement for sale. The defendant accordingly prayed for 

a decree directing the plaintiff to execute a sale deed in respect 

of Schedule A land in favour of the defendant along with cost of 

the suit.  

 

5. The plaintiff submitted written statement against the counter 

claim wherein the plaintiff claimed that the counter claim is 

barred by the law of limitation as the said agreement of sale was 

executed on 27.01.2011. The plaintiff denied all the claim of the 

defendant and stated that he never allowed the defendant to 

have her homestead over the schedule-A land and that the 

defendant has trespassed into the land on 15.06.2012 when the 

plaintiff was away at Guwahati. The plaintiff denied all the 

averment made by the defendant and prayed for dismissal of the 

counter-claim.The land claimed by the defendant is totally 

different and not identical with the schedule land. The counter 

claim is totally baseless and the defendant side is not entitled to 

get any relief.  The claim of the defendant through the advocate’s 
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notice is baseless and fake story created by the defendant in 

order to grab the land of the plaintiff. The defendant twisted the 

schedule in the agreement for sale and hence she is not entitled 

to get any relief as prayed for. The plaintiff side denied all the 

averments and the claims made by the defendant.  

 

6.On going through the rival pleadings the following issues 

are framed for decision: 

[ 

Issue No. 1: Whether there is cause of action for the suit 

land and also counter claim? 

 

Issue No.2: Whether the plaintiff agreed to sale 10 lechas 

of land to defendant pertaining to periodic patta no.85, 

Dag No. 1385 vide a deed executed on 27.01.2011 before 

the Notary Public, North Lakhimpur? 

 

Issue No. 3: Whether the plaintiff is liable to register   a 

sale deed for the scheduled A land in favour of the 

defendant? 

 

Issue No. 4: Whether the plaintiff is entitled to get khas 

possession over the suit land by evicting the defendant? 

 

Issue No. 5: Whether the parties are entitled to get reliefs 

as prayed for? 

 

Issue No. 6: To what other relief the parties are entitled 

to? 

 

7. I have heard arguments advanced by learned counsel of both 
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sides. The plaintiffs side examined 03 (three) witnesses and 

proved 04(four) numbers of exhibits. The defendants side 

examined 03 (three) witnesses and proved 01 (one) number of 

exhibits. Let me now discuss the issues one by one. 

 

    DISCUSSION, REASONS AND DECISION THEREOF:  

 

Issue No 1: Whether there is cause of action for the suit 

land and also counter claim? 

 

8. The plaintiff in the instant case has prayed for declaration of 

right, title and interest, recovery of khas possession, permanent 

injunction. The plaintiff claimed that the defendant trespassed 

into his land while he was away at Guwahati. The plaintiff claimed 

that after his return from Guwahati he came to know about such 

dispossession and requested the defendant to vacate the land. 

The defendant did not agree to it for which he served an 

advocate’s notice to the defendant and thereafter he was 

compelled to bring the present suit.  

 On the other hand the defendant denied the claim of the plaintiff 

and submitted that the plaintiff and the defendant agreed to 

negotiate for sale of 10 lechas of land covered by period patta no. 

No. 85 Dag No. 1385 situated at North Lakhimpur Town at a 

consideration amount of Rs. 75,000/- (Rupees Seventy Five 

Thousand Only). Accordingly the defendant agreed to pay an 

advance of Rs. 30,000/- (Rupees Thirty Thousand Only) on 

25.01.2011 and the plaintiff accepted the said amount and on  

27.01.2011 an agreement was executed between the parties 

before the Notary Public at Lakhimpur, North Lakhimpur. The 
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defendant in the counter claim prayed for specific performance of 

contract for sale. The plaintiff denied the claim of the defendant 

and prayed for dismissal of the counter claim. Thus, it appears 

that both parties denied the claim of each other. Cause of action 

is nothing but bundle of facts admitted by one party and denied 

by the other. The claim of the plaintiff as well as the counter 

claim of the defendant clearly shows that there is prima facie 

dispute between the parties. The dispute between the parties is 

required to be adjudicated. Thus, I find there is cause of action 

for filing the suit as well as counter-claim. Thus, Issue No.1 is 

decided in affirmative.  

 

 Issue No.2: Whether the plaintiff agreed to sale 10 lechas 

of land to defendant pertaining to periodic patta no.85, 

Dag No. 1385 vide a deed executed on 27.01.2011 before 

the Notary Public, North Lakhimpur? 

 

 Issue No. 3: Whether the plaintiff is liable to register   a 

sale deed for the scheduled A land in favour of the 

defendant? 

 

9. For the sake of convenience both issue no 2 and 3 are decided 

together as they are inter-related. The plaintiff side examined two 

(02) witnesses and the defendant side examined three (03) 

witnesses. The plaintiff did not examined himself but he gave 

evidence through his attorney i.e., his son P.W-1 Waquib 

Rafique Baruah. On the other hand the defendant examined 

herself and two other witnesses in support of her claim. The 
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plaintiff side brought four (04) documents which were proved as 

Exhibit-1, 2, 3 and 4. Exhibit-1 is the revenue paying receipt 

which shows that the plaintiff is paying land revenue in respect of 

the land. Exhibit-2 is the jamabandi which shows that the land 

has been mutated in the name of the plaintiff along with other 

pattadars. The plaintiff also claimed that after mutual partition 

among the legal heirs the suit land has been inherited by him. 

The defendant did not deny title of the plaintiff in respect of the 

suitland. The documents  proved by the plaintiff side clearly 

shows his title over the suitland. The defendant on the other 

hand supported the claim of the plaintiff that the plaintiff after 

mutual partition among the other legal heirs the plaintiff legally 

inherited the suit land covered by patta no.85, dag no.1385 while 

the plaintiff claims that the defendant has illegally disposed him. 

The defendant claims that the plaintiff agreed to sell 10 lechas of 

land and received an advanced amount of Rs. 30,000/-(Rupees 

Thirty Thousand Only). The defendant side proved the agreement 

for sale (bainama patra) i.e., Exhibit-Ka. The defendant side 

examined three (03) witnesses. D.W-2 Saiful Islam and D.W-3 

Renuka Begum supported the claim of the defendant. D.W-1 

Anowara Begum in her evidence stated that prior to institution 

of the suit she worked as a maid in the house of the plaintiff. The 

plaintiff decided to sell a part of his land measuring 10 lechas to 

the defendant and accordingly she agreed to purchase 10 lechas 

of land along with two other persons and accordingly the plaintiff 

received an amount of Rs. 30,000/- (Rupees Thirty Thousand 

Only) from the defendant and Rs. 35,000/- (Rupees Thirty Five 

Thousand Only) and Rs. 45,000/- ( Rupees Forty Five Thousand 
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Only) from two other persons respectively and thereafter the 

plaintiff executed three (03) numbers of deed of agreement for 

sale on the same date. The defendant duly proved the agreement 

for sale as Exhibit- Ka. The plaintiff side nowhere denied this 

fact. D.W-1 and D.W-3 also stated that along with the defendant 

the plaintiff also executed agreement for sale. The plaintiff 

claimed that the land as shown in the agreement for sale does 

not match with the schedule land. Admittedly the land originally 

belonged to the predecessor of the plaintiff and he along with 

other inheritors i.e., his brother and sisters inherited the land. It 

is also not denied that there was amicable family partition among 

the legal heirs and the plaintiff became the exclusive owner and 

possession of the schedule land. The defendant claim that the 

plaintiff proposed to sell 10 lechas of land to the defendant and 

executed a deed for agreement of sale and the said fact has not 

been denied by the plaintiff. The plaintiff neither prayed for 

cancelation of the deed of agreement nor challenged the 

agreement as a forged document. Thus, it appears that Exhibit- 

Ka remained unrebutted. The plaintiff did not examine himself 

and therefore his son Waquib Rafique Baruah examined himself 

as P.W-1. P.W-1 in his cross examination admitted that his 

father/plaintiff is present in the court and therefore there is no 

reason to believe that he could not have examined himself in the 

present case and as such adverse inference must be drawn 

against him. Further P.W-1 in his cross examination admitted that 

he knew about execution of the deed of agreement by his father. 

The evidence of the plaintiff side as well as the evidence of DW’s 

clearly shows that the plaintiff executed a deed of agreement for 
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sale and received advanced money from the defendant. As per 

terms of the agreement the plaintiff is to execute a sale deed in 

favour of the defendant on receipt of the balance amount. The 

defendant along with the witnesses stated that the plaintiff not 

only executed an agreement for sale with the defendant but also 

executed a deed of sale with other DW’s. The plaintiff has 

received an advanced amount of Rs. 30,000/- (Rupees Thirty 

Thousand Only) and thereafter executed the deed of agreement 

Exhibit- Ka. The defendant admittedly is in possession over the 

suit land. According to the defendant the plaintiff has delivered 

possession over the said land. The claim of the plaintiff that the 

defendant has trespassed into the land while he was away at 

Guwahati cannot be accepted as the other inheritors of the 

predecessor of the plaintiff never raised any objection against the 

defendant regarding her possession over the schedule land. The 

plaintiff has inherited the suit land by dint of family partition and 

he is in possession over his share of land including the land over 

which the defendant is having her homestead. The defendant is 

willing to get the sale deed and pay the remaining amount and 

therefore the defendant is found entitle to get the sale deed in 

her favour.   Accordingly issue no. 2 and 3 is decided in favour of 

the defendant.  

 

 Issue No. 4: Whether the plaintiff is entitled to get khas 

possession over the suit land by evicting the defendant? 

 

10. In view of the discussions made in issue no. 2 and 3 this court 

has already held that the defendant has been given possession by 
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the plaintiff after receipt of advanced consideration amount as 

well as executing the deed of agreement for sale. The defendant 

is in possession over the land and she was put into possession by 

the plaintiff. Thus, the defendant has a right to remain in 

possession over schedule land. Therefore the plaintiff is found not 

entitled to recover khas possession over the suit land. Accordingly 

issue no. 4 is decided in favour of the defendant   

 

 Issue No. 5: Whether the parties are entitled to get reliefs 

as prayed for? 

 

 Issue No. 6: To what other relief the parties are entitled 

to? 

 

11. Both issues no.5 and no.6 are decided together as they are inter-

related. In the instant case the plaintiff has failed to establish that 

the defendant is a trespasser and she is liable to be evicted from 

the schedule land. On the other hand the defendant has 

successfully proved that the plaintiff received advanced money 

and executed the deed of agreement for sale. The plaintiff has 

filed this suit suppressing the fact of executing the agreement for 

sale as well as about putting the defendant in possession over the 

suit land. Accordingly plaintiff has failed to prove a case for 

getting a decree in his favour. On the other hand the defendant 

side has successfully proved that the plaintiff is bound to execute 

a sale deed in her favour. Hence, issue no. 5 and no.6 is decided  

in favour of the defendant. 
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12. In the result the plaintiff’s suit is dismissed on contest and the 

counter-claim of the defendant is allowed on contest. The 

defendant is entitled to the following reliefs- 

 

1. i) The plaintiff is to execute a sale deed in favour of the 

defendant on receipt of the balance consideration amount and 

after obtaining  the necessary  permission for sale.   

2.  

3. ii) Defendant is also found entitled to cost of the suit. 

 

13.  Prepare a decree accordingly.   

 

Given under my hand and seal on this 23rd day of June’2022,  

North Lakhimpur, Lakhimpur.      

 

 

                                   (Ms. Sparsita Garg) 
                                                  Munsiff No.1, 
                                     North Lakhimpur, Lakhimpur 
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APPENDIX  
 
 

WITNESS OF PLAINTIFF SIDE: 
 
1. P.W-1:      Waquib Rafique Baruah   
2. P.W-2:  Amrit Kumar Tamuli  
3. P.W-3:   Renufa Begum  

EXHIBITS OF PLAINTIFF SIDE:  

1. Exhibit-1:  Certified copy of Jamabandhi  
2. Exhibit-2:  New Jamabandhi copy of P.P. No.1440,  

            Dag No. 2822 
3. Exhibit-3:  Land Revenue Receipt  
4. Exhibit-4:  Copy of the said notice. 
5. Exhibit-5:  Postal Receipt of Registration Notice. 

   6. Exhibit-6:  Acknowledgment Card. 
   7. Exhibit-7:  Reply of the notice 
 8. Exhibit-8:  Registered letter envelope. 

4.  
      

WITNESS OF DEFENSE SIDE:   

 1. D.W-1: Anuwara Begum    
 2. D.W-2: Saiful Islam   
 3. D.W-3: Renufa Begum  
 

EXHIBITS OF DEFENSE SIDE:  

1. Exhibit-Ka: Sale Deed 
                                                                                                                                                           

 
                                   (Ms. Sparsita Garg) 
                                                     Munsiff No.1, 
                                         North Lakhimpur,Lakhimpur 


