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                                    HIGH COURT FORM No. (J) 13. 

                  Form of Order Sheet. 

 

DISTRICT  :  LAKHIMPUR  

COURT  OF  THE  MUNSIFF,  NORTH LAKHIMPUR, LAKHIMPUR. 

Present  :  Ms. S. Garg, M.A., LL.M., A.J.S. 

 

                                Misc.  (J)   Case   No. 18  OF 2020 

                               Arising out of  T.S. No.09 OF 2018 

 

     Petitioner : Sri Tilak Chandra Bhuyan -Vs-   O.P. : Smt. Khemu Kumari Devi 

 

Date          O    R    D    E    R Signature 

23.03.2022 1. This Misc (J) case arose out a petition filed 

by the defendant/petitioner under Section 

5 of the Limitation Act 1963 praying for 

condonation of delay of 386 days in filing 

the petition and for setting aside the ex-

parte judgment and decree dated 

14.12.2018 in T.S case no. 09/2018.  

 

2. The defendant/petitioner filed this instant 

petition wherein he submitted that in the 

month of September 2019 he came to 

know that Title Execution No. 02/2019 has 

been initiated against him when notice 

was served upon his brother-in-law of 

Dilip Kumar Baruah on 05/09/2019. The 

defendant/petitioner immediately engaged 

his counsel and upon making an enquiry it 

came to light that the title execution has 

arisen out of the ex-parte judgment and 

decree dated 14/12/2018 in Title suit no. 

 



  

09/18. The defendant/petitioner submits 

that on the basis of the publication of 

summons in the local daily newspaper 

Asomiya Pratidin on 05/08/2018  by way 

of advertisement this court presumed that 

summon was served upon him and since 

he did not take any steps the suit 

proceeded ex-parte against him vide order 

dated 14.12.2018. The defendant/ 

petitioner submits that he is a permanent 

resident of ASEB Colony, Noonmati, P.O: 

Narengi, Guwahati, Kamrup (M), Assam 

and he is a temporary resident of 

Lakhimpur District. The plaintiff in spite of 

having knowledge of his permanent 

address did not issue summon upon him 

in that address. The defendant/petitioner 

further submits that the advertisement 

which was published in Asomiya Pratidin 

on 05/08/2018 is not circulated in 

Guwahati as it was published in the North 

Lakhimpur edition. Thus, the defendant/ 

petitioner submits that he has no 

knowledge regarding TS case no. 09/2018 

and immediately after having knowledge 

about the same he filed this present 

petition for vacating the ex-parte 

judgement and decree dated 14.12.2018. 

Further, the petitioner submits that he is a 



  

heart patient and is undergoing treatment 

since 02/02/2018 and he cannot move 

alone without the aid of others. As the 

defendant/petitioner has now recovered 

he has filed this petition u/s 5 of the 

Limitation Act for condoning the delay of 

386 days or else he will suffer irreparable 

loss and injury by losing his valuable 

property located in the middle of North 

Lakhimpur town.  

 

3. The plaintiff/opposite party submitted 

written objection wherein she submitted 

that the defendant/petitioner has mislead 

this court by submitting false medical 

certificate as the examining doctor is not a 

heart specialist and he would never treat a 

heart patient continuously for two years 

without prescribed medicines and medical 

examinations. Further the plaintiff/ 

opposite party submits that prior to selling 

the suit land on 25.04.2016 the 

defendant/petitioner executed a deed of 

General Power of Attorney registered 

before the Deputy Registrar, North 

Lakhimpur on 03.12.2016 empowering her 

husband to look after or sell the suit 

property wherein he has mentioned his 



  

address as Ward No.14, North Lakhimpur, 

and the wife of the defendant/petitioner 

has also put her signature. Thus the 

plaintiff/opposite party submits that the 

petition filed by the defendant/petitioner 

u/s 5 of the Limitation Act for condoning 

the delay of 386 days be dismissed.   

 

4.  I have heard submission of Learned 

Counsel of both sides and also gone 

through the case record. 

 

5. Section 5 of the Law of Limitation is clear 

that the parties seeking to condone delay 

must explain every day’s delay with 

cogent reason. It is admitted that the suit 

property is situated at Ward No.14, North 

Lakhimpur, Lakhimpur and issuance of 

summon by way of paper publication in 

Asomiya Pratidin, Lakhimpur edition is 

presumed to be a proper paper 

publication for notice upon the defendant/ 

petitioner. Therefore, the claim of the 

defendant/petitioner that he was unaware 

about the paper publication cannot be 

accepted. The defendant/petitioner further 

claimed that he was suffering from heart 

ailment since long and produced a medical 



  

certificate issued by Dr. C.S. 

Bhattacharyya wherein it is mentioned 

that the defendant/ petitioner was 

undergoing treatment since 02-02-2018 to 

continue. The defendant/petitioner also 

submitted two prescriptions dated 

10.02.2018 and 25.03.2019 to show that 

he was undergoing treatment but those 

prescriptions does not show that he was 

seriously ill. The prescribed medicines 

taken by the defendant/petitioner in no 

way can convince this court to accept his 

plea. There are no other medical 

documents to substantiate the medical 

certificate issued by the examining doctor. 

There is nothing to show that the 

defendant/petitioner was undergoing 

treatment as indoor patient in any hospital 

for his ailment. Further the claim of the 

petitioner that he was unable to move 

without the help of others also is not 

supported by any medical documents. In 

view of the discussions made above I do 

not find any justified grounds to condone 

the delay. The delay of 386 days is too 

long a period which cannot be condoned 

without cogent and reliable or acceptable 

documents. Simply by stating that the 

defendant/petitioner was suffering from 



  

ailment cannot be a reason to condone 

such long delay. By filing this petition for 

condonation of delay the plaintiff/opposite 

party cannot be denied the execution of 

the lawful decree in her favour. 

Accordingly the petition filed by the 

defendant/petitioner u/s 5 of the 

Limitation Act is rejected. 

 

6. Misc (J) case is dismissed on contest 

without cost and is accordingly disposed 

of. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   

 

 


