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1 This  Misc  (J)  case  arose  out  a
petition  filed  by  the
Defendants /Opposite Parties as
petitioners  under  Section  151
CPC  praying  for  condoning  the
delay  in  filing  and  accepting
their written statement. 

2 The Defendants/Opposite Parties
as  petitioners  filed  this  instant
petition wherein they submitted
that  the  plaintiff  earlier  filed  a
suit  for  declaration that he has
right  to  hold  the  suit  land  and
demolition of illegal construction
of  the  wall  and  permanent
injunction.  Further  the  plaintiff
also  filed  a  Misc  (J)  Case  no.
04/20  under  Order  39,  Rule  1
and 2 read with Section 151 CPC
with  a  prayer  for  ad-interim
injunction  against  the
defendants  and  this  court
ordered to  maintain  status  quo
fixing  31.08.2020  for  filing
written  objection.  The
defendants/opposite  parties
appeared  and  filed  petition  no.



 

298/20 submitting inter alia that
the  suit  land  falls  under  tribal
belt and as such this court has
no jurisdiction to try the above
noted suit under section 167 of
Chapter  (X)  of  the Assam Land
and  Revenue  Regulation  Act,
1886 and accordingly prayed for
dismissal  of  the suit.  The court
after  hearing  both  the  parties
dismissed  the  suit  on
21.08.2020 and as the suit was
dismissed  the
defendants/opposite  parties  did
not  file  any  written  statement.
The defendants/opposite parties
also did not file written objection
in the Misc (J) case no. 04/2020
as the suit  has been dismissed
by the court.

3 Against the order of dismissal of
the suit the plaintiff preferred an
appeal  which  is  registered  as
Title  Appeal  No.03/2020  before
the Court of Learned Civil Judge,
North Lakhimpur, Lakhimpur and
the Court of Learned Civil Judge
allowed  the  aforesaid  appeal
and remanded back the suit with
a  direction  to  decide  the  suit
afresh  by  framing  issues  and
decided the matter  after  giving
opportunity  to  both  the  parties
to adduce evidence. However, in
the  mean  time  the  statutory
period  for  filing  the  written
statement  is  already  over.  The
defendants submitted that there
is  no  deliberate  negligence  or



 

lapses on their part in filing the
written  statement.  Further  it  is
submitted that the provisions of
CPC are only procedure law and
cannot snatch away the right of
a party. The defendants/opposite
parties prayed for condoning the
delay and to accept the written
statement  which  has  already
been  filed.  The
defendants/opposite  parties  will
suffer irreparable loss and injury
if they are not allowed to contest
the  proceeding  and  prayed  for
accepting the written statement.

4 Against  the  prayed  of  the
defendants/opposite  parties  the
plaintiff  side  did  not  raise  any
objection.  However  both  the
parties were heard. I have gone
through the case record. I have
also gone through the direction
of the Learned Appellate Court. 

5 From the case record it appears
that the plaintiff earlier filed this
instant  suit  against  the
defendants/opposite parties and
thereafter the plaintiff preferred
an appeal against the dismissal
order.  The  Learned  Appellate
Court  restored  the  suit  and
remanded back the present suit
with a direction to hold the trail
afresh  by  framing  appropriate
issues  and  by  giving
opportunities to both the parties
to  be  heard.  Thus,  it  appears
that as the suit  was dismissed,



 

there  was  no  need  for  the
defendants/  opposite  parties  to
file  their  written  statement  as
the  statutory  period  was  over.
The  circumstances  show  that
there  was  no  undue  delay  or
lapses  on  the  part  of  the
defendants/  opposite  parties  in
submitting  the  written
statement.  In Salem  Bar
Association  versus  Union  of
India (2005) 6 SCC 344 it has
been  clearly  held  that “the
provisions  including  the
proviso of Order VIII, Rule 1
CPC are  not  mandatory  but
directory.  It  has  been  held
that  the  delay  can  be
condoned  and  the  written
statement  can  be  accepted
even after  the expiry  of  90
days  from  the  date  of
service  of  summon  in
exceptionally  hard  cases.  It
has also been held that the
use  of  the  word  “shall”  in
Order  VIII,  Rule  1  CPC  by
itself  is  not  conclusive  to
determined  whether  the
provisions  is  mandatory  or
directory.  The  use  of  the
word  “shall”  is  ordinarily
indicative  of  mandatory
nature  of  the  provision  but
having  regard  to  the
decision  in  that  case,  the
same  can  be  construed  as
directory.  It  has  also  been
held  that  it  cannot  be
forgotten  that  in  an



 

adversial  system,  no  party
should  ordinarily  be  denied
the  opportunity  in
participating  in  the  process
of  justice  dispensation”.
Thus,  the  defendants/opposite
parties  cannot  be  deprived  of
their right if otherwise it is found
that  there  are  some
circumstances  which  debarred
them  from  filing  the  written
statement  within  the  statutory
period. 

6 In view of the circumstances in
the present case it appears that
the  defendants/opposite  parties
will  suffer  irreparable  loss  and
injury if the written statement is
not  accepted.  Accordingly  it  is
found  that  due  to  the
circumstances  as  appeared  in
the  present  suit  the  delay  is
required  to  be  condoned  and
accordingly  the  delay  is
condoned. Written statement to
be  submitted  by  the
defendants/opposite  parties  be
accepted. Copy of the same be
furnished to the plaintiff side.

7 Misc (J) case no. 50/21 is allowed
on  contest  and  is  accordingly
disposed of.


